Copnep>xaHue:

BBEOEHWE

KoHCcTuUTyuma PO B cTaTbe 1 3akpennseT, 4To «Poccunckaa Pegepauns - Poccusa ecTb
neMoKpaTudeckoe penepaTnBHOE NPaBOBOE FOCYAapPCTBO C pecnybnmnkaHckom bopmon
npassieHns». B Poccnm 3aKoHOTBOpYECKasa AeATeIbHOCTb 4OCTAaTOYHO aKTUBHA, 06 3TOM
cBMAOeTeNbCTBYET TOT (haKT, 4TO Ha CErogHALWHNN OeHb POCCMNCKOE 3aKOHO4ATEIbCTBO
Bkto4aeT 6osiee BOCbMU ThbICAY HOPMATUBHbIX MPABOBbIX aKTOB, @ PernoHasibHoe
3aKOHOAATEeNIbCTBO - NOYTU 12 ThiCcAY. BMecTe ¢ TeM, No BONpocaM HapyLleHN nNpas n
csobop rpakgaH, exxerogHo Kosm4ectso obpalleHnin rpa>kaaH B pas/inyHble
obLecTBeHHbIE OpraHn3aumnmn, NPoKypaTypy U cyaebHblie opraHbl TONbLKO
yBenun4ymBaeTcs. B 3Ton CBA3M pacCMOTPEHMNE NMOHATUSA N NMPU3HAKOB NPaBOBOro
rocynapcTtBa ABNAETCH aKTyaJslbHbIM.

MpaBoBOe rocyAapCTBO NPU3BAHO LPUANYECKUMU CPeACTBAMUN peasibHO rapaHTUPOBaTh
MaKC/MMasibHoe cobioeHne, oXpaHy 1 3alUTy OCHOBHbIX NpaB YesioBeka. MpaBoBoe
rocyapCcTBO PYHKLMOHMPYET HA OCHOBE MPaBOBLIX (CNpaBeaIMBbIX) 3aKOHOB,
NcxoOaWmMX oT TeX, KTO Co3aeT MaTepuralsibHoe yC/loBUe Ans pasBUTUA obuiecTBeHHOM
XKUBHW.

B KayecTBe NpU3HaKOB MPaBOBOIro rocyAapcTBa Ha pa3HbIX 3Tanax ero pasBuTus
BbIAENAT TakMe, Kak NPpUHLMN pa3aesieHns BNacTel, BEpXOBEHCTBO npaBa, Hambonee
nosnHoe obecnevyeHne npaB 1 ceobo YesioBEKa U rpa)kAaHnHa, 3aWmTa Npas 1 ceobos
JINYHOCTU, B3aUMHAa OTBETCTBEHHOCTb FOCYyAapcTBa U JIMYHOCTU, aKTUBHOCTb JINHHOCTH
B cchepe ocyLlecTBIeHMS 1 3aWNTbl NpaB 1 cBoboa, henepannsm, KOTOPbIA AOMNONHSET
rOpPU30HTasbHOE pa3fesieHNne BNacTu ee pasaeneHnemM no BepTukanm, MHoroobpasue
¢opm cobCTBEHHOCTU, MHOrONAPTUAHOCTb, MNJOPAJIN3M MHEHUI, HE3AaBUCUMOCTb
CpencTB MacCOBOW MH(OpMaLWK U TaK Jarnee.

Ob6BbEKTOM UCCNIef0BaHNA ABNATCS 0OLLECTBEHHbIE OTHOLIEHWS!, BO3HUKAKOLWNE B CBA3U
C PYHKLMOHNPOBAHNEM NPABOBOro rocyaapcTaa.

lpeameT KypcoBoun paboTbl - COBOKYMHOCTb SABJIEHUIN, NPOLLECCOB U 3aKOHOMEPHOCTEN,
NPUCYLLMNX NPaBOBOMY rocyapcTBY.



Llesib KypcoBoi paboTbl COCTOUT B aHaM3e U N3yYeHUN NOHATUA 1 NPU3HAKOB
NpPaBOBOro rocyaapcTaa.

B cooTBeTCTBUM C MOCTaBJ/IEHHON Lesiblo OnpeaensTcs cieaytoume 3agaiv
nccriiegoBaHMA:

nccnenoBaThb NOHATUE «IMPaBOBOE NOCyaapCTBO»;

npoaHaM3npoBaTb NPennoCbiJIKN 3apoXAeHnda naen o npaBoBOM rocyaapcCTtBe,

paccMoTpeTb 0COHEHHOCTM NOCTPOEHMS MPaBOBOIro rocyaapcTea B Poccuu;

nccnenoBaTh NPU3HAKKM NMPaBOBOro rocyAapCcTBa U UX COOep)KaHue;
e OMNpeaennTb COOTHOLLEHME NPABOBOIro rocyAapcTBa N BEpXOBEHCTBa NpaBa.

Llenb, 3aga4yn, 06beKT 1 NpeaMeT UCCefoBaHns onpenennnn CTPyKTypy KYypCoBoOWn
paboThl, KOTOPAs COCTOUT U3 BBeAEHUs, ABYX Pa3[esioB, 3aKJ04YeHNa 1 cnucka
NCMNOJIb30BaHHbIX UCTOYHUKOB.

B ocHoBe KypcoBoun paboTbl HAXOAATCA TaKMe NCTOYHUKMN, KakK KoHCTuTyumns PO,
yyebHas n Hay4Hasa nutepaTypa. K TeopeTmnyeckom oCHOBE NCCNef0BaHNA OTHOCATCSA
BbIBOAbI U cCOObparkeHMa Takux aBTOpoB, Kak BuHorpaaos A.B., iBaHoB P.J1., MupoHoB
O.H., HepcecsaHy B.C., OrHesa M.B., PasHoB ®.H., YupkuH E.B. n gpyrux.

1.MOHATUE NPABOBOIo roCynAPCTBA, EITO
S3APOXIAEHUWNE U OCOBEHHOCTUN NOCTPOEHUSA B
POCCUUA

1.1.MpaBoBoe rocynapCcTBo: NOHATUE U NPeAnoOCbIJIKMU
3apo>xxaneHusa maeum o npaBoBOM rocynapcrtee

NoHATWE NpaBOBOE rocyAapcTBO - 3TO YNCTO €BPOrnenckKoe, a, TO4YHee, HeMeLKoe
n3obpeTeHune, KoTopoe HosbLue BCTpeYaeTCa B KOHCTUTYLUAX CTPaH KOHTUHEHTasIbHON
EBponbl. Kak oTMevaeT PasHoB ®.M., «B aHIM/I0CaKCOHCKOMN CEMbE MPaBOBbIX CUCTEM
obLecTBeHHble OTHOLLEHMS, COOTBETCTBYIOWME COAEPXKAHUIO MOHATUSA «MPaBOBOE
rocyfapCTBO», OXBaTbIBAlOTCA MNOHATUEM «NpaBsieHne npasa». NHorga ynotpebnsercs



MOHATUNE «KOHCTUTYLMNOHHOE AeMOKpaTnyeckoe rocynapcTBo», «npaBsieHne 3akoHa». Ho
CYWHOCTb 1 MpMpoaa rocygapCTBa OCTAlOTCA TaKUMUM e, KaK 1 npu ynotpebneHmnm
MOHATUA «MPaBOBOE rocyAapcTBo». [103TOMY Hesib3A NPU3HATL NPaBUJIbHLIM HepenKo
BCTpeyaLwmecs yTeepxxgeHumsa o ToM, 41o KoHcTutyumsa CLLUA He npepycmaTpuBaeT
npaBoBOEe rocyfapcTBO, MO3TOMY TaM HeT M NPaBOBOro rocygapcTea. [NpaBoBon
XapakTep coBpemMeHHoro rocygapcrtea CLUA, KaHaabl, BennkobputaHum, ABCTpanuu
MOJIHOCTbIO CPaBHUM C YPOBHEM NPaBOBOro rocynapctea 'epmaHnm, UcnaHuum, dpaHumnm
nT.0.»1]1.

[leMokpaTunyeckoe pecopMmnpoBaHme obiecTsa naeT No NyTu K NpaBoBOMY
rocynapcTBY, NPU3BaHHOMY ObiTb Ha CTPa)Xke MHTEPECcoB 1 NoTpebHoCTen noaen, nx
npas 1 ceobo/. 3TO rocy4apCcTBO, OCHOBAHHOE Ha MpaBe N OrpaHNYeHHOEe UM B CBOUX
NencTemsax, NoA4YNHEHHOE BOJIe Hapoda Kak cyBepeHa BnacTu[2]2.

Mpn 3TOM NpaBo UrpaeT NPUOPUTETHYIO POJIb JIULWb B TOM CJly4ae, eCsi OHO BbICTyrnaeT
Mepon cBoboabl BCEX U Ka>KA0ro, AeNCTBYOLMNE 3aKOHbI peasnbHO CNy)XaT MHTepecam
Hapoda n rocygapcTBa, a UX peannsauns sBaseTcs BONJOLWEeHNEM cnpaBeasnBocTun[3]3.
Pa3BMTOE 3aKOHOA4ATENbCTBO elle He CBUAETENbCTBYET 0 HaIM4um B obuiecTee
MpPaBoOBOW rocygapCTBEHHOCTU. HegaBHMW OMNbIT NOKa3bIBAET, 4TO B TOTaJIMTAPHbIX
rocyfgapcTBax peryasapHo n3gaBajmcb NpaBoBblie akThbl, 0becnevymBanacb UX XXecTKas
peannsaumns, HO Takoe NpaBoBOE perysiMpoBaHne ABASIOCL aHTUMNO40M NPaBOBOro
rocygapcrteal4]l.

NMpaBoBOE rocyAapCTBO pacCMaTPUBAETCS Kak dOpMa OpraHu3aumm n eaTeslbHOCTH
rocyaapCTBEHHOW BNACTU, MPU KOTOPOM CO3[al0TCsa yCNoBusa ong Hanbonee nosHoOro
obecnevyeHunsa npaB 1 ceobon YenoBeka u rpa>kaaHuHa, a Takxe gna Hambonee nocnepno-
BaTEJ/IbHOr0 CBA3bIBAHMNA C MOMOLLbIO NpaBa MOIMTUNYECKON BACTU B LLeNAx
HegonyuweHnsa 3noynotTpebneHuin. NMpaBoBoe rocyaapcTBO CTPOUTCS BO
B3aMMOOTHOLWIEHNAX C UHOUBNOAMN N NX PA3SINYHLIMK 06bEANHEHNAMU HA OCHOBE HOPM
npasa.

Mpobnemy NpPonCxXoXXaeHnsa naen NpaBoBOro rocygapcrea NCCaenyT Takme
coBpeMeHHble y4yeHble, Kak PagHoB ©.M., ManwowkunH A.A. Manaxos B.[1., KnunmeHko A.l.
YTo KacaeTCda Nno3vunn SOPEBOJIIOLMOHHbLIX OTe4YeCTBEHHbIX MpaBoBeno0B, TO OHU B
OCHOBHOM CJiejoBaJsin 3a €BPONencKNMm nccrenoBaTtenaMmu sornpocals]2. B coeTckoe
BpeMs nNpoucxoxaeHume ngen B bonbluen mepe cBA3biBasochk ¢ bopbbon byprxyasnm
npoTmB abCoNOTHON MOHAPXNUN N HEOBXOANMOCTBLIO OrpaHNYeHUs rocygapcTea B
MHTepecax HOBbIX COBCTBEHHUKOB, NCMOJb3yS NpaBa YesloBeKa N BO3MOXXHOCTU rnpasa.



ABTOpPblI OTEYECTBEHHbIX COBPEMEHHbIX PaboT BO3HMKHOBEHME MPaBOBOro rocygapcTea
CBSA3bIBAIOT C NPOLLECCOM pa3BUTUSA rocyaapcTeBa 1 NpaBa. YKOPEHEHNEe B HEM Ha4van
rymaHmsMa paccMaTpuBaeTCsA Kak OCHOBaHMe BOCMNPUATUSA roCcyLapcTBa B KayecTBe
LeHHOCTU[6]3. A Mo Mepe pa3BMUTUA NpaBa, roCyfapCTBO CTann NpencTaBnsaTbh Kak
opMy Bblpa>KeHNS NMPaBOBOro COCToAHUS obuwecTBal7]14. He ciy4YanHO rocygapcTBoO
CBSA3bIBAIOT C KPUTEPUAMU NAEHTUDUNKALNN HapOoda KaK CybbekTa nctopum v
060CHOBbLIBAIOT BbIBOO O COBMECTUMOCTU CUJIbHOIO rocyaapcTBa C NPaBOBOW
rocyoapCTBEeHHOCTbIO[8]].

Naes npaBoBOro rocyapcTBa CBsi3aHa C BXOXXAeHneM obliecTBa B CTaAN0 HOBO
napagurmbl passuTus. Mepexon oT TPaAULMOHHOIMO 06LECTBA K TEXHOFEHHOMY
noTpeboBas HOBOW OpraHM3aLun rocygapcTea. Focy1apcTBO, OCHOBAHHOE Ha JINYHOCTM
rocygaps, 6blJ10 3aMeHEeHO0 roCy1apCTBOM, BbICTYMaBLUMM B Ka4YecTBe
BbICOKOKBAIMMPMLMPOBAHHOW NMpotheccnoHaibHON opraHu3saunu. NMpaBo, 0OCHOBaAHHOE Ha
HAaY4YHOI PALIMOHANBHOCTY U NPU3HAHUKW NPaB YesloBeKa, CMOrJlo OTTECHUTb OT
rocyapCcTBa MHble CNOCOObI COLMAaNbLHOr0 peryampoBaHuns, B TOM YUcsie MOpasibHO-
3TUYECKME N pennurnosnHbie[9]2. «Coto3» NpaBa U rocygapCcTBa NOAKPENIS/ICA TEM, 4YTO
06L1eCcTBO TEXHOrMe€HHOW LIMBUIN3aLMN, BOBJIEKAACH B MPOLIECC HapallBaHUS
NpPOV3BOACTBa, Ha Ha3e Honee LUMPOKOro NOHUMAHWUS PaBEHCTBa BCEX Nepen CynoM,
aAMUHUCTPALMEN N 3aKOHOM, 006MBaNIOCh MOCTOSHHOIO YAYYLLIEHUS Ka4YeCTBa XXU3HU
nonen. CooTBETCTBEHHO, BO3BbILLAJIOCh MHCTUTYLMOHAIbHOE 3HaYeHMe rocyaapcTBa U
npaBa. HeraTueHble NocneacTems BIOpoKpaTM3aLUM FoCcyapcTBa U paclUnpeHuns
NMPaBOBOro PerysnpoBaHNa CHUManUCb pacnpocTpaHeHNEM NAeN NPaBOBOro
rocygapcTBa.

B coBpeMeHHbIX YC/I0BMAX Uaes NpaBoOBOro rocyfapcTBa NnepexusaeT BO34ENCTBUNE
HOBbIX (pakTOpoB. OAMNH N3 HUX CBSA3AH C COBPEMEHHbIM MOJIOXKEHMNEM KYJbTYpPbl
TEXHOreHHOro pa3BuTuns. encTBuTeNbHO, «B HAaCTOSALLEE BpeMSA TEXHOreHHas
UMBUAN3aLNS «...» Npuban3snnack K Ton «Toyke budypkaunm», 3a KOTOPON MOXKET
rnocsieqoBaTb ee nepexon B HOBOE Ka4YeCTBEHHOE COCTOsAHME»[10]3. B 3Tnx ycnosumsax
pacnpoCcTpaHAeTCa «OTKPbITbIM pauMoOHaAn3M», NO3BOJIAIOLWMNA COU3IMEPATL CBOE
MosIoXKeHMe C AOCTUXKEHNAMN MNPOBO33PEHYECKMX NAen TPaanUNOHANNCTCKNX KYNbTYp.
BTopon chakTop CBA3aH C pacllMpeHneM npocTpaHCTBa AENCTBUA TEXHOME€HHOW
unBuansaynn. Bo BTopon nonosuHe XX B. NpoLECC Bbilen 3a npeaenbl rocyaapcTs,
oTOoXAEeCTBAALWMNX cebsa ¢ noHATMEM 3anafg. Tak, NoOINTNYECKYI0 CUCTEMY CTanun
TPaKTOBaTb «C 3aMOPOM Ha HauMOHasbHbIE UCTOpPUYeCcKne ocobeHHOCTU POPMMPOBAHNSA
MOINTUYECKOWN KYNIbTYpPbl HAPOAOB» N MOCTY/IMPOBAaTb HALMNOHANIbHYO NOJINTUYECKYIO
MeHTaNbHOCTbL[11]1l. Naoes npaBOBOro rocyaapcTBa BOLJ1a B COCTaB He TOJIbKO



KoHcTuTyumnim Nepmannm, NcnaHun, Wsenuapun n opyrmux 3anagHoeBpOnencknx CTpaH,
HO U B OCHOBHbIe 3aKOoHbl Poccun, Kntad, bpa3sunum, KasaxctaHa v T. 4. BbISCHUNOCH,
4YTO naes NPaBoBOro rocygapcrea MoxXeT BbITb COBMECTMMaA C pa3HbIMU UCTOPUYECKNMN
N HauMoHasNbHbIMU KyNbTypaMu. B Kutanckonm HapogHon Pecnybnvke npmnsHaHa
BO3MOXXHOCTb peasim3auns naen npasoBoro rocyfapcrsa B YCJIOBUAX BO3POXKAEHUSA
KOH(YyLMaAHCTBA, C/lef0BaHUA KypCYy COLMANIMCTUYECKOro CTPOUTENbCTBA U COXPaHeHUs
NOJINTUYECKOro PyKOBOACTBA CO CTOPOHbI KOMMYHUCTUYeCKoM NnapTuu. Ha 3anage
AeMOoKpaTusa pacCMaTpMBaETCH B Ka4yeCTBe e JUHCTBEHHOro UCTOYHUKA NErmMTUMHOCTH
rocyfapCTBeHHOM BNacTuU, a B KuTae, Kak CHUTaKT CneunanncTsbl, 1IerMTUMHOCTb BNacTun
BblpacTaeT U3 UCTOPUYECKOro MPOLLIOro CTpaHbI[12]2.

HeobxoanmMocTb peanusaumm naen npaBoBOro rocygapcrea 3akpernseHa B ctaTbe 1
KoHCcTuTyuum Poccnn[13]3. 3aecb B 90-x rogax XX BeKa yCuinsa HanpasasJINCb Ha
BOMJIOLLLEHME KJIACCMYEeCKOro NoHMMaHusa naev npaBoBoro rocynapcrea. B HacToswee
BpeMsa CUTyaLuMsa TakoBa, YTO NMpaBOBOe rocyfapcTBO BOCMNPUHMMAETCH Kak npouecc, B
KOTOPOM MOryT BbITb OTpa>keHbl 0COBeHHOCTN Poccnmn, nepexoaHbii XapakTep
OTHOLUEHNN, CTagnn pa3BuTmna nHamemaa, obwecTsa n rocygapcrea. ECTb BO3MOXXHOCTb
COBMeLLEeHNA ngen npaBoBoro rocygapcTea ¢ puiocodpuren Hapoda o eCTeCTBEHHON
npupoae 4enoBeyeCcKnXx OTHOLLIEHUW, POSIN B Pa3BUTUN YesI0OBEKA MaTepunasibHOro n
AyxXoBHOro 6narononyyms. B aTom cMbicne nges NnpaBoBOro rocygapcTBa MMeeT LWaHC
pa3BMBaTbCA U OeNCTBOBaTb B COOTBETCTBUU C naeasaMm pycCKoro yXoBHOro Mmmpa.
3Ha4YuT, B L,EJIOM peydb naeT o ToM, 4Tobbl BOCMO/Ib30BaTbCA NAEEN NMPaBoOBOro
rocynapcTtsa, 4Tobbl NOCTPOUTL POCCUNCKOE MPaBoOBOe rocyfapcTBo. Hano ckasaTh, 4TO
3TO COOTBETCTBYET 00Len TeHAEHUNN, KOrga CerogHsa B CTpaHe npoucxoanT BO3BpaT K
6a30BbIM LEHHOCTAM[14]1.

Takum obpa3om, Noa NpaBoBbIM FOCYNAPCTBOM C/ieAyeT NMOHMMAaTb OCHOBAHHYIO Ha
npase popMy opraHusauUnm n 4esTenbHOCTU NY6ANYHO-NONNTUYECKON BNACTUN U
NpaBoBY0 POPMY B3aMMOOTHOLLUEHUIA OPraHOB BAACTU C UHAMBULAAMM KaK CybbeKkTamm
npa.a.

BbloenaiT pasanyHblie Noaxoabl y4eHblX Mo MHOMMM BOMNPOCaM MpaBoBOW
rocyapCTBEHHOCTU. Tak, OJIHN aBTOPbI CYNTAIOT, YTO MPaBOBOE FOCYAapPCTBO BbICTyMNaeT
¢hbopMoOIt N3BECTHbIX Pa3HOBMAHOCTEN rocyaapcTBa. [pyrve ocnapuBatoT TaKyio
hopMyMPoOBKY, YKa3blBasi, HTO NPABOBOE rOCYNAPCTBO SIBJISETCSH HOBbIM MCTOPUYECKUM
Tunom rocygapctea. OTciona B paboTax NepBow rpynnbl aBTOPOB U3y4atoTCsH NPU3HAKU
NPaBOBOro rocygapcTsa, a Apyras rpynna nccnenosaTteniel pevyb BeAeT 0 NpuHumMnax
NpPaBOBOro rocyaapcTaa.



Npoean npaBoBOro rocygapcCTBa NMoJlyvyaeT 3aKpenjieHne N B LLeJIOM, U B KOHKPETHbIX
chepax XusHeneaTeNbHOCTM obLecTBa. FocynapCTBO NpaBoOBoOe - 3TO NnocsiegHee
OOCTMXXEHNE HAaY4YHON IOPUONYECKOW MbICIN KOHLA XX BEKa, Be/INYeCTBEHHas
nporpaMmma coumnasibHO-9KOHOMUYECKOWN, MONTUYECKON, OPUONYECKON AEeATENbHOCTN,
HanpaBseHHOW Ha obecrnevyeHne ceBoboabl MNYHOCTN.

CnenyeT OTMETUTb, YTO KOHLLEMNLUA NMPaBoOBOro rocy1apCcTBa ABAAETCSA KOHLEeNUnen
naoeoniornyeckon, nbo onmpaeTcs Ha cneunduyeckoe LLIEHHOCTHOE NpeacTaBJ/ieHNe o
caMoM rnpaBse. MIMeHHO 4YenoBeK B KOHLUEMNLMN NPaBoOBOro rocy4apcTBa CTAHOBUTCS
LeSiblo B rOCyAapCTBEHHO-MPABOBOM XKN3HW 0bLLecTBa.

1.2.0c00eHHOCTN NOCTPOEeHUA NPaBoOBOro
rocypapctBa B Poccum

CoBeTCKas npaBoBas AOKTPMHA JOCTaTOYHO AOJIFO OTBEprasia Te3nc npaBoBoro
rocyfapcTBa, NOCKOJIbKY CYMTala ero Bblpa>XeHNeM HEMapPKCUCTCKNX B3rnsa40B.
CnTyaumsa KopeHHbIM 06pa3oM n3mMeHusIacb B Nnepunon nepecTtponkn. MHorme opucThbl
obpaTunncb Torga K TeEOPeTUYEeCKOMY OCMbIC/IEHNIO BOMPOCa U MOCTPOEHUIO MOAENN
MpaBoOBOro rocygapcTea NPMMEHNTEsIbHO K ycnosusam Poccun. B ¢Bs3M € 3TUM 3aMeTHO
BO3pOC nHTepec K npobnemam hopMnMpoBaHNS U PasBUTUSA KOHLENLUN NPaBOBOIro
rocygapcrealls]l.

PaccMaTpuBas COBPEMeHHOe COCTOsSIHME Uaen NpPaBoBOro rocygapcTea, cneagyeT
n3beraTtb NpeyBesinyeHns Nx posin N CTENEHU pacnpoCcTpaHeHns. B HacTosLlee BpeMs
NnpaBoOBOe rocyAapCTBO BbICTYMNAaeT UAeasioM, CBOEro poaa S03yHroM, KOHCTUTYLMOHHbBIM
NPUHLMIMOM 1 He noJly4aeT CBOEero rnoJIHOro BOMJIOWEHNA B Kakon-1mbo cTpaHe,
Poccuiickas denepaumsa He cTana 34eCb UCKAOYeHneM[16]2.

B Poccuun noctaTo4yHO MHOroO cAenaHo Asd rnepexona OT rocyaapcTBa, HEOOBATHOro B
CBOMX MNOJIHOMOYUAX U 00A3aHHOCTAX, TOTAJIMTAPHOIO K rpa)kgaHckoMmy obuiecTBy
(ceobopa Bbie3na v Bbe3sfa, CoBa U MHEHUSA). HO C Apyron CTOPOHbI, 104N K
OpraHusaummn BCe ewe XAyT, 4TO UX Npobnemsbl 3a HUX peLunT BNaCTb.

B KOHCTUTYUUK PO Haln CBOE NpU3HaHWE N HOPMATUBHOE 3aKpenieHne Bce Tpu
OCHOBHbIX acrfeKTa NpPaBOBOW rocyaapCcTBEHHOCTU[17]3:

- F'YMaHUTapHO-NpaBoBoON (NpaBa U cBoboObl YesloBEKA U FrpakgaHuHa),



- HOPMaTUBHO-NPaABOBOWN (KOHCTUTYLMOHHO-MPaBoBas npupoaa n TpeboBaHNs KO BCEM
NCTOYHUKaM OEeNCTBYIOLWEro npasa),

- NHCTUTYLMNOHANIbHO-MPaBOBOWN (CMCTeMa pa3geneHnsa n B3anmMoaencTens BnacTten).

KoHcTuTyumna Poccninckon ®epgepaynm bbina npuHsaTa Ha BCEHapoAHOM pedepeHayme 12
nekabpsa 1993 roga, oHa npoBo3rnacusia Poccuio gemMoKpaTUYeCKMM NPaBOBbLIM
rocyapcTBOM C dpefiepaTUBHOWM (POPMOWN roCyAapCTBEHHOI0 YCTPOUCTBA U
pecnybnnkaHckon popmon npasneHna[18]1. Kpome Toro, KoHCTUTYyuma onpegenseTt PO
Kak counasibHoe rocyJapCcTBO N KakK CBETCKOoe rocygapcteo. OTaoesnbHasa rnasa
KoHCTUTYyuMmn nocesweHa npasam u ceobonam rpaxgaH P®, koTopble ChopMyIMpoBaHbI
B COOTBETCTBUU C HOPMaMN MeXXLYHapoLHOro npasa.

PeasibHble AeMoKpaTnyeckme npeobpasoBaHns B NpaBe HavyaMCb CO BTOPOW MOJIOBUHbI
80-x rogoB B roabl NepecTponkn, ocobeHHO nocyie nopakeHns aBryctoBckoro (1991r.)
nyT4a[19]2. Mony4unn obuiee Nnpn3HaHMe NPMHUKN "NPaBoBOro rocygapctea”, 6biam
OTMEHEeHbI penpeccuBHble, NHbIE PeaKLMOHHbIE NHCTUTYThbl U NOJIOXKEHUS, CTanun
pa3BMBaTbCA AEMOKPATUYECKOE 3aKOHO4aTeNbCTBO, CMCTeMa npaBocyamsa (Co3gaHbl
KOHCTUTYLUNOHHBbIN cy Poccmnckon degepaummn, Beiclwunm apbutpakHbi cy g
Poccunckonm ®epgepaunn, KOTOpbIA Tenepb ynpasgHeH).

B okTabpe 1991r. BepxoBHbiM CoBeToM Poccuimnckon ®epepaunm boina ogobpeHa
KoHuenuma cyaebHon pedopMbl, KOTOpas HanpasJsieHa Ha yTBep>XAeHune cyaebHon
BJ1IACTW B rOCYJapCTBEHHOM MeXaHU3Me Kak CaMOCTOATENbHOW BANATENIbHON CUbI,
He3aBNUCMMOW B CBOEWN AEATEesIbHOCTU OT BJlaCTeN 3aKOHOAATENIbHON N NCMOJIHNTENIbHON.
MpuHaTaa BepxoBHbiM CoBeToM Poccunckonm ®epgepaunm B 1991r. leknapauusa npas u
cBobO/ YesioBeKa M rpakaaHuHa, NCXoauT N3 TOro, 4YTo rocyaapcTBO NpusHaeT
npuopuTeT nNpaB 1 ceobon Yenoseka, 4To cobntogeHne 1 3awmTa npas 1 ceobog, 4ecTu
N 0OCTONHCTBA YesioBeKa - rnasHas 0683aHHOCTb rocyAapCTBEHHON BAacTu[20]3.

NMpouecc hopMrpoBaHUA NMPaBOBOro rocyaapcTBa npennosiaraeT co3gaHne CUCTEMbI
MNMONNTUYHECKUX, PNONHECKUX N UHbIX FapaHTI/IVI, KOTOpblE obecne4ymanm 6ol peaJibHOCTb
KOHCTUTYLUWMNOHHbBIX MOJNIOXKEHUN, PaBeHCTBO BCeX nepen 3akoHoMm n cyaom, B3aMMHYIO
OTBEeTCTBEHHOCTb rocygapctea U JINHYHOCTWN.

B Te4yeHnn pecatnneTnin B Halen cTpaHe eNCTBOBasla ogHOMapTUNHAsS CUCTEMA,
KOTOpas UCKJto4asa BOSMOXXHOCTb CO34aHUA N (PYHKLMNOHNPOBAHUSA NerasbHblX
ONMNO3ULMNOHHLIX MapTuin. OdunumanbHON, roCyaapCTBEHHOW NAE0N0OrMen ABNAICA
MapKCU3M-eHnHn3M. CoBpeMeHHOe geMOoKpaTn4ecKoe nNpaBoBoe rocy4apcTBo
npepnonaraeT pa3BUToe rpakaaHckoe obuwecTso, B KOTOPOM B3aUMOLENCTBYIOT



pa3n4yHble 00LLEeCTBEHHbIE OpraHu3aLnn, NOINTUYECKMNE NAPTUN, B KOTOPOM HUKaKas
NOeosIorns He MOXXKeT YCTaHaB/IMBATbLCS B Ka4ecTBe ohuLIMaIbHON rocyapCTBEHHON[21]
1.

MonnTmyeckas >K1U3Hb B MPaBOBOM FroCyfapCTBE CTPOUTCSA Ha OCHOBE NAE0JI0MNMYECKOrO,
MOANTUYECKOro MHoroobpasusa (nawpanmima), MHOronapTUNHOCTU[22]2. HeobxoanMbIM
hakTOpOM, onpenensoLMmM BO MHOFOM yCrnex MHOrMx npeobpa3oBaHunin B
rocynoapCTBEHHON N NOJIMTUYECKON XXU3HWN Hallero obuiecTsa, ABNAETCS YPOBEHb
MOJINTNYECKOWN N NMPaBOBOM KyNbTypbl B 0bwecTBe. Heobxoammo n3basnAaTbCA OT TOro
MPaBOBOr0 HUMMIN3Ma, KOTOPbIA 0COBEHHO OTHET/IMBO NPOSABUIICS B NoCseaHee BpemMs
He TOJIbKO Y rpa)KAaH, HO U y NpeacTaBUTesNen rocyaAapCTBEHHOIO annapaTa. YBa)keHune
n cobnogeHne KOHCTUTYLMKW, 3aKOHa BCEMU YsieHaMu, BCEMU OO0J/IKHOCTHbIMU NMLaMN -
HeoTbeMIeMas YepTa AEMOKPATUYECKOro rocygapcraeal23]3.

KOHCTUTYLMOHHAs Mogesib POCCUNCKON NPaBOBOW rocyAapCTBEHHOCTM OCTaeTCs elle He
cthopMupoBaHHOM A0 KOHUA. [Mo3TOMY nepBooYyepenHON ABNSETCA 3a4a4va JoBeAeHNs [0
KOHLa npouecca hopMNPOBaHUSA BCEX KOHCTUTYLMOHHbBIX MHCTUTYTOB. Hapagy ¢
CYLLeCTBEHHbIMN OOCTONHCTBaMU KOHCTUTYUMOHHAsA Moaesnb PO nmeet n psaa
HeoOoCTaTKOB, T.K. Npouecc hopMUpoOBaHUA NPaABOBOro rocygapcrtea B PO cTanknBaeTcs
CO 3HAYUTENIbHbIMN TPYOAHOCTAMU, NOEeT MeaJIeHHO N AO0CTAaTO4YHO NMPOTUBOPEYUMBO.

[oCTaToO4YHO pacnpOCTPaAHEHHON ABNSETCA NPakKTUKa NPUHATUS NPeacTaBUTEesIbHbIMU N
NCNONHUTENbHbLIMK OpraHaMn cybbekToB P® HOpMaTUBHO-MPaBOBbLIX aKTOB,
npoTuBopeYalmx penepasbHbiM 3aKoHaM. 3Ha4YNTENIbHAsA YaCTb HOPM, 3aKpernJjeHHas
henepasbHbIM 3aKOHOAATENILCTBOM, HE peannlyeTcs, AeNCTBYET NUlb (hOPMaibHO.
YacTb HaceneHusa NuieHa BO3MOXXHOCTU MMeTb paboTy 1 noayyaTb AOCTONHOE
BO3Harpa>kaeHue 3a CcBon TpyAa. FocyaapCTBO OKa3biBaeTCA HECNOCObHbIM obecneynTsb B
OOJHKHOW Mepe npaBa 1 ceoboabl CBOMX rpakaaH B chepe obpa3oBaHus, HayKu,
coynanbHoro obecneyeHmnsa[2411.

MpuHUMN pasgeneHnsa snacten B KOHCTUTYUUN 3aKpensieH TakuM obpasoMm, 4To
3aKoHO4aTeNlbHasa BAacTb He crocobHa opraHn3oBaTb 3 MEKTUBHbLIN KOHTPOJIb 3a
0eAaTesIbHOCTbIO NCMONIHUTENIbHOW B/1ACTM NO opraHu3aunm n obecnevyeHunto peaansaumnm
defepasibHbIX 3aKOHOB.

MNpe3ngeHT PO B.B. [yTUH Bbioenun cnepyowme HanpasieHnsa opMnpoBaHus
0eMoKpaTu4eckoro, npaBoBoro, hegepaTMBHOro rocygapcreal2512:

- paunoHann3aums CTPYKTYpPbl OPraHoB rocyapCTBEHHOW BIACTU U yrNpaBiaeHUs;



- NoBbIWIEHMEe NpodecCcnoHann3mMa, AUCUNMINHBbI 1 OTBETCTBEHHOCTU rOCy4apCTBEHHbIX
cny>Kawwmx; ycuneHue 6opbbbl ¢ Koppynumen;

- NepecTpoKa rocy4apCcTBEHHOMN KaApoBOWN NOJINTUKM Ha OCHOBE NpUHLMNa oTbopa
NYYLWNX CNeLnanncTos;

- co3haHune ycsoBui, 61aronpuaTCTBYOLWMX CTAHOBIEHUIO B CTPaHE NOJIHOKPOBHOTO
rpakJaHCKoro obuecTsa, ypaBHOBELLUNBAIOLWLErO N KOHTPONMPYIOLLEro BNaCTh;

- NOBbIWLEHWNE POJIN N aBTOPUTETa Cy,EI,GGHOVI BE€TBU BJ1aCTU,

- COBepLUeHCTBOBaHMe heagepaTmMBHbIX OTHOLLEHWI, B TOM 4Yucne B 6104)KeTHO-
(hbnHaHcoBoOn cdepe;

- pa3BepTbiBaHME aKTUBHOW N HacTynaTenbHOM 6opbbbl C MPECTYNHOCTbIO.

K coXkaneHuto, B YMCe OCHOBHbIX HarnpaB/ieHUN He BblaeneHo cobnogeHne npas u
cBobon rpaxkaaHuHa, seKTuBHasa nx cyaebHas 3awmTta, pa3BUTNE SKOHOMUYECKON
CaMOCTOATEeNIbHOCTMN PErMOHOB, COBEPLLUEHCTBOBAHNE OENCTBYIOLWEN CTPYKTYPbI
AAMUHUCTPATUBHO-TEPPUTOPUNASILHOrO AeNeHNsd, OCHOBAHHOINO He Ha HauMOHaJIbHbIX, a
Ha YNCTO 3KOHOMUYECKUNX CBSA3AX, LOCTUXKEHNE MMPa U CTabUNBHOCTU B HAaLUMOHAbHbIX
OTHOWeHnax[26]1.

MprnopuTeTHBIMN HanpaBJeHNAMU POPMUPOBAHNA OEMOKPATUYECKOro NpaBoBoOro
rocynapcrtea Poccum asnawTcal2712:

1. KoHconmpaums Bcex 340pO0BbIX CU obLecTBa, NyTh HAaLUMOHAIbHOIO Coracus,
eOVHeHns Bcero Hapoda Poccmn. 3TOT Te3uc cnenyeT NMPUHATL Kak yCNoBME U
TpeboBaHMe K AasibHENLEMY Pa3BUTUIO FOCYAAPCTBEHHOCTU. DTO BO3MOXXHO Npu
npoeeneHnn rnyboko npoayMaHHOM coumManbHOM NOIMTUKU FOCYAapCcTBa, OCHOBHbLIMU
HaMNpaBJIEHNSIMUN KOTOPOWN A0JIXKHbI CTaTh:

- co3gaHme 6naronpuUsATHBLIX YCIOBUI Tpyda U OTAbIXa; YCTAaHOBJIEHNE NPOXUTOYHOIO
MUHUMYMa, 3apaboTHOM NaaTbl, FOCYyAapCTBEHHbLIX MEHCU, obecnedynBaoLLNX
DOCTOMHYIO XXN3Hb KaXX40ro 4esioBeKa;

- 06bwenocTynHoOCTb M 6ecnanaTHOCTb AOLWKOJIbHOIrO, CPeAHEero, CpegHero
npodgeccruoHanbHOro, Bbicliero obpa3soBaHus, Npu 3ToM cpegHee obpa3oBaHue
obsa3aTeNIbHO;



- obecneyeHne KayecTBeHHOW 6ecnnaTHON MeANLMHCKOM NMOMOLLbIO B rOCYapCTBEHHbIX
N MYHULUNANbHbIX YYPEXAeHUAX 34PpaBO0XpPaHEeHUS;

- 061Wef0CTYNMHOCTb CAHAaTOPHO-KYPOPTHOIO JieYeHus, hUsKyNbTYpbl U cnopTa, Typusma,
nponaraHaa 340p0BOro obpasa XXn3Hu;

- 06Wen0CTYNMHOCTbL NOCELEHNSI MYy3€e€eB, KaPTUHHbIX rasiepein, TeaTpPoB, KOHLUEPTHbIX
3aJ10B U APYrUX yYpPeXXAeHU KynbTypbl AOWKOJbHUKAMN, YHALLUMUCS CPeaHNX
obpa3oBaTesNibHbIX YYPEXOEHUN, CTYAEHTAMWN CPEOHUX U BbICLUNX Y4EOHbIX 3aBEOEHUN U
APYrMMN KaTEropusiMm rpakaaH v ap.

2. PeweHne Bonpoca 06 3KOHOMNYECKON CaMOCTOATESIbHOCTW Hallero rocygapcrsea u
MexaHM3Ma ee ocyulecTBieHusa. OH 4oJXKeH BKoYaTb B ceba COBOKYMHOCTb Mep
3KOHOMMNYECKOro BO3AENCTBUSA, OpraHnU3auMoHHbIE CTPYKTYpPbl, METOAbl U TEXHOOM N0
ynpasneHua[28]1.

3. CTaHOBJIEHNE NOJHOLEHHOI0 FpaXkaaHckoro obuwecTsa. 3To 06LEeCTBO 0OCO3HAET CBOU
npaBa, cBoboabl, 06593aHHOCTN, OTBETCTBEHHOCTb. MeHsAeTCa 1 posib rocyaapcTBa B
obuiecTBe. B HeM Bce rnyb)xe pacnpocTpaHseTcs NOHUMaHUe Toro, 4To NpPaBo - 3TO
cocTaBHOW 3neMeHT obulecTBa. OHO BO3HMKAET U CyLLLECTBYET Kak He0b6XoANUMOCTb ero
Pa3BUTUS, Kak O[HO M3 YCJ/IOBMIA, (haKTOPOB €ro CaMoopraHn3aLumm n orpaHN4YeHmns
BJIaCTW rocyaapcTBaa.

MpencTtaBnseTCcsd, 4TO BO BCEN TEOPETUYECKON U NPAKTNYECKON AeATeNbHOCTU crenyeT
paccMmaTpuBaTb BCe 0OLLECTBEHHbIE ABJIEHUS, BCE COLMAIbHbIEe MPOrpecchl,
coBepLlaeMsbie B chepe SKOHOMUKK, NOANTUKN, APYrux chepax obLeCcTBEHHON XU3HN,
CKBO3b MNPU3MY JINYHOCTHK, ee cBOBOALI, €e NHTEPECOB, ee BCECTOPOHHEro
rapMOHWUYECKOro passBuTuma n T.4[29]12.

4. PeanbHoe obecnevyeHune cyBepeHnTeETa rocygapcrtea. Ha Ttepputopun Poccunm nipgasHa
XXUBYT NIIOON Pa3/INYHbIX HALUMOHaIbHOCTEN. KOHCTUTYUMA PukcupyeT 3Ty
WHTepHaUMOoHasibHYIO Tpaauuulo, NpoBo3rjallas paBHonpasue Bcex rpakaaH Poccunm,
He3aBMCKMMO OT NoJia, pacbl, HALMOHANILHOCTU, A3blKa, MPONCXOXKAEHUS,
NMYLLLECTBEHHOIN0 N OOJIXKHOCTHOIO NOJIOXKEHNS, MeCTa XUTEeNbCTBA, OTHOLWEHNS K
penurun, ybexxaeHun n T. n. 3Ta HopMa oTBe4YaeT TpeboBaHUAM MeXXOYyHapPO4HOr o
npaBa, Bceobwien neknapaunm npaB 4yenoseka oT 10 aekabpsa 1948 r. Mo cBoen cyTu
3Ta HOPMa HOCUT He MPOCTO NYMaHUCTUYECKUN XapaKTep, HO U NOJINTUYECKUN,
MocKoNbKy B Poccnm npoxxueaeT 6onee 100 HapoOoB 1 HaLMOHAIbHOCTEN.



Takum 06pa3omM, OCHOBY POCCUICKOrO roCcyAapCTBa A0J/IXKHA COCTaBAATb COLMalibHas
CNpaBeaMBOCTb, KOTOPAs BbICTYNaeT 3TaJloHOM MPOYHOCTM NPABOBOro rocyaapcTBa.

2.0CHOBHBbIE NMPU3HAKUA NMPABOBOIO
rOCYO4APCTBA

2.2.Mpu3HaKu NpaBoOBOro rocyaapcrea U ux
copep>xXaHue

LLeHHOCTHbIN CMbIC/T AEN NPaBOBOro rocygapcTBa COCTOUT B YTBEPXKOEHUN
CyBEPEHHOCTN Hapoa Kak UCTOYHMKA B1acTW, rapaHTUPOBAHHOCTY ero cesoboapbl,
noAYMHEeHUN rocygapcTea obuiecTsy.

OCHOBHbIMW NPU3HaKaMn NPaBOBOro rocyfapcTBa ABNAIOTCA:

1. PazpeneHve BnacTenm Ha 3aKoHOO4ATEsIbHYI0, MCMNONHUTENbHYI0 U CyaebHyo O3HavaeT,
4YTO KaXkhas U3 Tpex CyLeCcTBYOLWMX B rocyaapCcTBe BlacTen Ao/KHa bbiTb HE3aBUCUMa
OT APYron n B CBOEN OeATENbHOCTU MOAYNHATLCSA TOJIbKO 3aKOHY, TEM CaMblM CO34aBas
CUCTEMY «CAEP>XXEK N NPOTUBOBECOB>», B3aUMOOrpaHN4YeHne 1 B3aMMOKOHTPOJIb BCEX
BeTBen BNacTn[30]1. 3TOT NPUHLUWM UCKJIIOYAET MOHOMON3aLMIO BNACTU B PyKax OOHOro
nnua, opraHa nam counasnbHOro cnos u obecrnevymBaeT COOTBETCTBMUE BCEN CUCTEMBI
nybnnyHonm Bnactu TpeboBaHMAM NpaBa N UX NocnenoBaTesibHOro cobnogeHus.

Takon rocynapCcTBEHHO-BIACTHLIN MexXxaHn3M pyHKunoHupyeT B CLUA. [lpyron BapunaHT
npeanosiaraeT NPMopuUTeT O4HOW N3 BETBEWN roCyAapCTBEHHOW BNaCTU -
3aKoHOOaTesIbHOW, YTO XapaKTepHOo, Hanpumep, Ansa AHrauu.

Pa3geneHune BnacTen - 3To Noka3aTeslb Pa3BUTOCTU NMpaBa U rocygapcTBa.
CHbanaHCMPOBAHHOCTbL BJIACTEN OCHOBLIBAETCS HA CYBEPEHUTETE HAapoaa, YTO HaLUJIo
KOHCTUTYLIMOHHOE 3aKpernJieHne B psiie COBPeMeHHbIX rocyaapcTs[31]2. Mo naee
3aKOHOdaTesibHaa BNACTb A0JIKHA NPUHMMATb 3aKOHbI, UCMOJIHUTE IbHas -
OpraHn30BbLIBaTb UX UCMOJIHEHME, a cyaebHas - pelaTb Crop O NpaBe Ha OCHOBAHUM
3aKOHa, NPUHATOr0 3aKOHOAATEIbHbIM OPraHoOM.

3akoHo4aTesIbHas BIacTb ABNAETCA NpeacTaBuTeibHon[32]13. UMeHHO Ha ocHoBe
BbIbOpOB Hapon rnepenaeT BNaCcTb CBOUM MPeacTaBUTesNISIM N YNOJIHOMOYNBaET



npeacTaBUTesNIbHbIE OpraHbl OCYLLECTBAATb FOCYy4apCTBEHHYIO BJIaCTb. DTa BETBb BJlIACTU
KOHTPOJINPYET He TOJIbKO NPUHATME 3aKOHOB, HO U ee He MeHee CyLLeCTBEHHOW
dyHKLUMEN aBNSeTCA PUHAHCOBas - exXxerogHoe yTeepXxaeHue brogxxeTa. ECTb 1
pacnopsaanTenbHble GYyHKLNN - POPMUPOBaAHNE ONpeaesIeHHbIX OPraHoB
NCNOSIHNTENbHOW 1 cyaebHon BNacTu. 3akoHogaTesibHasa BAaCTb BripaBe AaBaTb
MOINTUYECKYIO OLEHKY TEM UM NHBLIM OENCTBUSAM UCNOJIHNTENIbHOM BNACTU U Ha 3TOWN
OCHOBeE MnMpuBeKaTb UX K NOJINTNYECKON OTBETCTBEHHOCTU. OpraHoMm 3akKoHOA4aTesIbHOMN
BnacTu B Poccunckonm ®egepaumnnm aensaetcsa PenepanbHoe CobpaHune - aAByXmnaaaTHbIN
napnameHT (CoBeT Pepepaumnm n NocynapcreeHHasa yma)[33]1.

NcnonHnTenbHas BiacTb - BETBb FOCYAAPCTBEHHOW BJIaCTW, OTBEYaloLlas 3a
npuBefeHne B XXM3Hb 3aKOHOB, HOPM P® 1 nonoxeHuin KoHCTUTYUnn PP, a Takxe 3a
ynpaBJieHue rocygapcTBeHHbIMN AenamMn[34]12.

OpraHbl NCMNONHUTENILHOW BNACTMW - 3TO Te€ OpraHM3aumm, KOTopble BbINONHAIT PYHKL NN
NCNONHNTENIbHOW BNacTU. OpraHbl NCNOJHUTENBbHOW BNACTUN LeNATCs Ha hefepasibHble U
pernoHanbHble, @ TakKXXe Ha MecTHble. PefepasibHble opraHbl MOryT ObITb MO4
KOHTpPOJSIEM Npe3naeHTa nanm onpeneseHHbIX MUHUCTePCTB. K opraHamM UCNONHUTEIbHON
BJ1IACTU OTHOCAT lMpaBuTensCcTBo, MMHNCTEpCTBa 1 BegomMmcTBa (MBL (MUHNCTEPCTBO
BHYTpeHHUX gen), MU (MUHNCTEepPCTBO MHOCTpPaHHbLIX aen), ®PMC (PepepanbHas
MUrpaunoHHasa cnyxba) n mHormne gpyrue. K dyHKLUMAM NCNONHUTENbHOW BNACTU
OTHOCAT: JIMLLEH3UPOBaHNE, perncTpaumsa n cepTudukauma oxpaHa rnpasonopsaaka
ynpaBilieH4YecKasa AesaTeNbHOCTb NoA3aKoHOoAaTeIbHOEe peryanpoBaHmne XunsHm obuiectea
[35]3.

CynebHas BnacTb urpaet ocobyto posib, Kak B MEXaHU3Me rocyapCTBEHHOW BslaCcTH, TakK
N B CUCTeMe caep)Xek 1 npotmeosecosB. Ocobas ponb cyna onpenensercs TeMm, 4TO OH -
apbuTp B crnopax o npase. B npaBoBOM rocyfapcTBe TOJIbKO cyaebHas BNacTb MOXeT
oTnpaBnATb Npasocygune. OpraHbl cynebHom BNacTu - 3TO OpraHbl rocynapcTBaa,
paspellaloLme passiniyHbie UMYLLECTBEHHbIE N NHbIE CMOPbLI, @ TaKXXe KOHTpoupyloLue
NCMNOJIHEHNE 3aKOHOB 1 onpeaensolme Mepy Haka3aHusa 3a HencCrnoJiHeHe 3aKOHOB.
Cunctemy cynebHbix opraHoB B Poccunckonm degepaunn cocTaBnaoT: KOHCTUTYLUMOHHbIN
Cya PO; BepxoBHbin Cyn P®; cyabl obwen opncankumm; apbutpakHbole cyabi[36]1.

CynebHas BnacTb - HE3aBNUCMMas BETBb rOCYyAapCTBEHHON BAaCTW, OCyLLeCcTBsSeMas
NyTeM riacHoro, CoCTsi3aTesIbHOro, KoJIJIerMajbHOro PaCCMOTPEHMS U pa3peLleHns B
cynebHbIx 3acefaHusix Criopos o0 nNpaBe. Ponb cynebHom BnacTn B MexaHn3Me
pa3geneHnsa BNacTen COCTOUT B CAEPXXMBAHUM ABYX OPYTrUX BJlaCcTEN B paMKax
KOHCTUTYLUMNOHHOW 3aKOHHOCTM 1 NpaBa W, npexxae BCero nyTem oCyLwecTBAEHUS



KOHCTUTYLIMOHHOI0O HaZ30pa 1 cyaebHOro KOHTPOs 3a 3TUMU BETBSAMU BIacTU[37]2.

2. BepxoBeHCTBO 3aK0OHa. «CBA3aHHOCTb» roCcyAapCcTBa 3aKOHOM O3Ha4YaeT, yYTo
rocyoapcTBO U JINYHOCTb B CBOUX OEACTBUSX, NMpexXae BCero, A0J/IKHbl COOTBETCTBOBATb
3aKOHY, T.€. HUKTO He UMeeT NpaBa HapyLNTb 3aKOH. B cBOlO o4yepenb, 3aKOHbI B TAKOM
rocynapcTBe O0JIKHbI ObiTb MPaBOBbIMU. 3aKOH, MPUHATLINA BEPXOBHLIM OPraHOM BJ1acTw
Nnpun CTPOrom cobsitogeHnn BCex KOHCTUTYLMOHHbBIX MpoLeayp, He MoOXXeT ObiTb N3MEHEH,
OTMEHEH AN NPUOCTAHOBJIEH HM BEAOMCTBEHHbIMM aKTaMn, HXU NPaBUTEbCTBEHHbLIMU
PaCNOPSXKEHNSAMUN, HUN PELLUEHUSIMU NAPTUNHBIX OPraHOB, CKOJ1b Obl BLICOKN 1
aBTOPMTETHbLI OHWN He b6biNn[38]3. Bcsi obulecTBeHHas AesTeNbHOCTb 3aKpernJseHa B
KOHCTUTYLWM NMPaBOBOro rocygapcTaa.

3aKOH NoaKpenaseT CBOV NpPeArnnucaHna MepaMmm oTBETCTBEHHOCTU U TEM CaMbIM
rapaHTUpyeT 3aliMLLIEHHOCTb 06LEeCcTBa U rpa)kAaHWHa OT HapyLUeHUs 3aKOHHbIX Npas,
NHTepecos, cBo6oa. 3aKOH - eANHCTBEHHOE NpPeBpPaLLEHMS BOM Hapoaa B
obuleobsizaTeNbHbIN perynsaTop obWecTBeHHbIX OTHOLIEHWI, BO3BEAEHNE 3TON BOM B
pPaHr NpaBu, KOTOPbLIM NOABAACTHLI BCE.

3. Npu3HaHune, cobniopneHne, obecneyeHne n 3awmTa npas n ceobos Yyenoseka. ToT
MPUHLMUN COCTOUT B MPU3HAHUW, YTBEPXKAEHUN U HaAN1ieXalleM rapaHTUpPoOBaHNK Npas 1
csBobop venoseka n rpaxgaHnHa(39]1. NMpunyem npasa 1 ceobobl HenoBeka
npuHaasiexaT eMy OT poxxaeHus. B npaBoBOM rocyfapcTee MMEHHO JIMYHOCTb ABAAETCSH
OCHOBOW BCero, a ceobona v He3aBUCUMOCTb JINYHOCTU CTOAT Ha NEPBOM MecTe B
cucTteme LeHHoCTen rocyaapcTea. B npaBoBoOM rocynapcTee AaHHOE MOoJIoXKeHne
3aKperJsieHo B KOHCTUTYL MW NPSAMO UM KOCBEHHO U ieKslapupyeT npasa 1 ceBobonbl
JINYHOCTN B Ka4YeCTBe HEOTHY)XJaeMbIX N HEMNOCPeACTBEHHO AeNCTBYOWMX. B
KoHCTUTYLMN PO 3TN NOSIOXKEHUA 3adUKCMPOBaHbI B CT. 2, B cCTaTbe 17, 18. [pu 3ToM,
ceoboga B NpaBOBOM rocygapcTse - 3To cBoboaa AenaTtb TO, 4HTO MOXET U O0JIXKHO
NONTK Ha MOJIb3y 00LWECTBY M rocyaapcTBy. [paaaHWH nMeeT NpaBo AenaTb TO, YTO
X04eT AesiaTb, HO Npu 3TOM ero aesia He A0JDKHbI BpeAnTb gpyrum noaam. Ceobona B
NpPaBOBOM rocylapcTBe SABNSETCA OrpaHNYeHHOW TOJIbKO A5 TOro, 4Tobbl BCe noan
CMOr M el BOCMNOJ1b30BaTbCA. B NpaBoBOM rocygapcTee JoshkeH oba3aTenibHo
cobnogaTbCa NpuHUMN hOPMasIbHOrO paBEHCTBa - BCE paBHbl Nepen 3aKkoHOM[40]2.

4. CoynanbHasa n opnanyeckas 3alneHHOCTb JIMYHOCTU. 3awnTa npas n ceobon
yesioBeKa - 3TO, npexae BCero KOHCTUTYLUMOHHbIE rapaHTUM TOro, 4TO YesloBeK
ABnseTca ceBoboAHLIM, @ ero rnpaBa - HEBO3MOXXHO HapyLWnTb 6e3 pa3pelleHns Ha To
cyna. NlocypapcTBo 0653aHO 3aiMulaTh YeoBeKa, a YesIOBEK COOTBETCTBEHHO 0OA3aH
3almMaTh CBOE rocy4apcTBo.



B npaBOBOM rocyapcTBe rocygapCTBeHHas B/ACTb HE MOXXET 3aBUCETb HU OT KOro, HO,
TEM He MeHee, OHa NoJly4YaeTcs BEYHO 3aBUCMMOM OT Hapoda, TO eCTb roCcydapCcTBEeHHas
BJlIaCTb HE MOXKET OblTb CyBEPEHHO HN B 04HOM rocygapcTBe. 3ajiaya BNacTu -
BOCMUTATb Jitofen TakuMn, 4Tobbl OHM BbISIN 3aKOHOMNOCAYLWHbIMX. B rocygapcTee,
Ha3blBaeMOM MPaBOBbIM, AOJ/IKHA XXECTKO npecekaTbCsa Ntobas NonbiTKa NOBAUATbL Ha
rocyapcTBO UM Ha ero oTAesibHble OpraHsbl.

CynebHas cTaTUCTMKa NocnegHNX NeT CBUAeTeNbCTBYET, YTO cyaebHble rapaHTum no
3awunTe npas n ceoboa NocTtaBuan Ha nepeoe MecTo 95,8% ONPOLUEHHbIX NNL, HO CyAbK
MCMXOJIOrNYECKN He BCerga rotoBbl BOCAPUHMMATb NpUHUMN cyaebHom 3awmnThl NpaB
rpa>kaaH Kak NpuopuTeTHbIN. Tak, CorsacHo onpocy, CyAbu NOCTaBUIN Ha NepBoe MecTo
cocTa3aTeNnbHoCTb - 71,8%, Nnpe3yMnumnio HEBUHOBHOCTU - 64,8%, 00 bEKTUBHOCTD,
BCECTOPOHHOCTb, MONHOTY cyaebHoro pasbupaTtensctsa -54,9% 1 TO/IbKO Ha YeTBEPTOM
MecTe cTouT cyaebHas 3awmTa npaB rpakaaH - 39,4%[4111.

5. HeponyuweHne MoOHOMOIM3Ma B NOJINTUKE N SKOHOMUKE, CO34aHNE aHTUMOHOMOJIbHbIX
MexXaHu3MoB[42]2.

6. KoHTposb obwecTBa 3a BfacTbio, Hanbonee AencTBEHHbIM CNOCOHBOM KOTOPOro
ABNAIOTCA perynsapHole, cBObOAHbIE, AeMOoKpaTnyeckmne BbIboOpbl HAPOAOM OpraHoB
rocyfapCTBEHHON BN1aCTU BCEX YPOBHEWN.

7. CooTBETCTBME BHYTPEHHEro 3aKoHo4aTeIbCTBa O6LLI,eI'IpVI3HaHHbIM HOpMaM n
npuHuunam Me>xagyHapoaHoro rnpasa (nnbo npamoe nencrteune MeXAyHapoOHbIX HOpM).

8. Bepx0BEHCTBO U NpsiMoe AENCTBUE KOHCTUTYLUUN. KOHCTUTYUNSA aBNSeTCs
NCTOYHNKOM roCyAapCTBEHHOrO NMpaBa CTPaHbl U OCHOBHbLIM €€ 3aKOHOM, 3aKpPenisaoWnm
obLlecTBEHHOE N roCy4apCTBEHHOE YCTPONCTBO, OpraHM3aLnio, B3aUMOOTHOLLEHWS U
NOJIHOMOYMS BbICLUMX OPraHOB rocyAapCTBEHHOW BAlAaCTU, OCHOBbI OpraHn3aLnm
rocyoapCTBEHHOro yrpaBnaeHus n cynebHom cucTtemMbl, OCHOBHbIE MPUHLMMbI
n3bupaTenbHOro nNpasa M NPaBoBOE MNOJIOXKEHME rpakaaH[43]3.

KOHCTUTYuUMA 3aHUMaeT ocoboe NonoXKeHne B MepapXxmm 3aKOHOAATENbHbIX U
aAMNHNCTPATUBHbIX aKTOB roCcyAapcTBa. 3aKkpensemMble B Hell popMbl COBCTBEHHOCTN,
opraHmsaums, NOJHOMOYMSA U B3aMMOOTHOLIEHNSA FOCY0AaPCTBEHHbIX OPraHOB, OCHOBbI
NMPaBOBOro MNOJIOXKEHUS IMYHOCTWN NPeACTaBAAIT PUANYECKNIA PYHOAMEHT AN
OCTa/IbHOrO 3aKOHO4aTeNbCTBa. Bce Npoyme HEKOHCTUTYLMOHHbIE aKTbl SOJIKHbI
COOTBETCTBOBATb KOHCTUTYLMN 1 ee HOpMaM.



9. EanHcTBO NpaB 1 0b6s3aHHOCTEN rpakaaH. Jltobbie cybbekTnBHbIE NpaBa YesloBeKa U
rpakaaHuHa NpakTU4eckn MoryT BbiITb peasin3oBaHbl TOJIbKO Yepes YbU-TO
o6s3aHHOCTK, N HaobopOT, 06A3aHHOCTN NpeanosiaratoT Ybe-To NpaBo TpeboBaTb UX
ncnonHeHus. NMpasa 1 0693aHHOCTM MOTyT OENCTBOBAaTb, TOJIbKO KOPPECNoHANpysa opyr
ApYyry, a He Nopo3Hb[44]1.

HeobxoammMocTb coyeTaHMs oOLWEeCTBEHHbIX U UHOUBNAYaJIbHbIX UHTEpecoB TpebyeT
yCTaHOBJIEHNSA eQUHCTBa npaB 1 o6a3aHHOCTeN. B 60NbLUINHCTBE KOHCTUTYUNI
yCTaHaB/IMBAIOTCA HE TONbLKO npaBa 1 cBoboabl, HO N 0693aHHOCTN rpa)KAaH, XoTA
pernamMmeHTaumsa npas 1 ceobon nosiHee u feTasibHee, a nepedyeHb nx 6onee obwmpeH,
yeM obs3aHHOCTEeN[45]2. Hanpumep, B KOHCTUTYLMAX dnoHun, WTanun, NopTyranun,
NcnaHun, Kntasa, Kybbl B Ha3BaHUSAX COOTBETCTBYIOLWMX pa3aesioB 1 ras NpsaMo
yKa3aHo, 4TO OHN 3aKpensaoT He TOJIbKO NpaBa U cBoboabl, HO 1 06A3aHHOCTN
rpaxgaH, B KoHCTUTyumax apyrmux ctpaH (PPr, 'peunn, Poccnmn) ob6a3aHHOCTAM
MOCBALLEHbl NNLWb OTAEeJIbHble CTaTbU U Ha3BaHUA pa3fesioB He CJlyXKaT 34echb
OpPUEHTUPOM.

B poccunckonm KOHCTUTYL MM 3adUKCUPOBAHO JINLLb BOCEMb 06A3aHHOCTEN[46]3:

npu3HaHne, cobnoaeHne n 3awmTa npas u ceobon opyrux nuu;

cobnopeHne KOHCTUTYLMN N 3aKOHOB;

3a060Ta 0 JeTAX U HEeTPYAOCMNOCOOHbIX POANTENSAX;

nosiy4eHne ocHoBHoOro obuiero obpasoBaHus;

CoXpaHeHne NCTOPNYECKOro n KyJibTypHOro Hacsiaeanus,

njiaTa 3aKOHHO YCTaHOBJIEHHbLIX Ha/10roB U C60pOB;

COXpaHeHue Npupoabl N OKPY>KaloLleln cpeabl;

3awmnTta OTeyecTBa.

Ho B I'IpaBOBOVI CTaTyC JINYHOCTUN BXOOAT HE TOJIbKO ob6a3aHHOCTN, 3aKperiJieHHble B
KOHCTUTYLWWN, HO N YCTAHOBJIEHHbIE B APYrMX HOPMATUBHbIX MPaBOBbIX aKTax,
pPa3BmBaloOlLNX KOHCTUTYLMNOHHOE 3aKOHOAaTEJIbCTBO.

10. Hannyme pa3BUTOro rpakgaHckoro obuiecTsa, B KOTOPOM B3aUMOAENCTBYIOT
pa3/inyHble 06 EeCTBEHHbIE OpraHM3aLnn, NOAMTUYECKME NapTUM U HUKaKaa naeosiorns
HEe MOXXKeT yCTaHaBNMBATbCA B KayecTBe opuLMaibHON rocyJapCTBEHHON UOEO0I0M NN,



[MonnTnyeckasa XM3Hb B NMpaBOBOM rocygapcree CTpontTcd Ha oCHOBeE NaeoJyiorn4eckKoro,
noNNTNHECKOro rJilopasjimimMa, MHOFOI'IapTI/IVIHOCTI/I.

[pa)kgaHCKoe 06LLEeCTBO - 3TO CUCTEMA SKOHOMUYECKMX, AYXOBHO-KYbTYpPHBbIX,
HPABCTBEHHbIX, PEJINTMO3HbIX U APYrNX OTHOLIEHNN NHAWBMAOB, CBOOGOAHO U
n06p0oB0OSIbHO 06 bEANHUBLLNXCA B Fpa)KAaHCKMe accoumaumn, Co3bl, Kopropauun ans
yJI0OBNIETBOPEHNS CBOUX MaTepuasibHbIX N [lyXOBHbIX MHTepecoB, noTpebHocTen[47]1.
pakgaHckoe 0bLecTBO CTPOUTCS Ha NPUHLIKUME CAaMOYNPaB/ISIEMOCTU, OHO 3aLLULLEHO
Tpaauumsamu, obbl4asaMn, MopasbHbIMU HOPMAMW U NPaBOBbLIMM 3aKOHaMK OT
BMeLlaTeNIbCTBa CO CTOPOHbI FOCyAapCTBa.

MpeanockbiNIKoN (hOPMMPOBAHNSA NPAaBOBOIro roCcyAapCcTBa ABASETCS CPAaBHUTENbHO
BblCOKas 0buyto KynbTypa HaceneHus. [JoCTaTOYHO BbICOKNI YPOBEHb KYJIbTYpbI
HacesieHUs npennosiaraeT pa3BuTyo cncteMmy obpa3oBaHUA 1 BOCNUTaHUA, COUMNabHO-
ObITOBOro N MmeanumnHCKoro obecneyvyeHns, ceoboaHoe pa3BnTME HayKnU U UCKYCCTBA,

Xy 0O>XXEeCTBEHHOIro TBOpPYEeCTBa, B3aUMHOE yBa)keHune Noaen, UHTENIUFEHTHOCTb,
nobponopsaaoyYHOCTb, MUIoCcepamne, HeCTHOCTb, BO3MOXHOCTb BCECTOPOHHEr0 pa3BmUTus
JINYHOCTW, B MEPBYIO 04epenb ee AyXOBHOro Mmupal4812. Bo3poxxaeHue n passuTtmne
KYNbTYpbl - Npeanocbiyika GopMMpoBaHNA 0EMOKPATMYECKOro NPaBOBOro rocyaapcTBa.

B OyXOBHO-KYJIbTYpPHOW chepe BarkHelLee MecTo 3aHUMatoT BONpoCkl obpa3oBaHus.
O6pa3oBaHue aBnaeTca pyHAaMEHTOM AN Pa3BUTUSA YeNoBeYeCKon IMYHocTu. Ero
COCTOSIHME XapaKTepu3lyeT NepcrnekTBbl Ppa3BUTUS KOHKPeTHOro obuiecTsa.

Ba)kHenwWwuM hakTopoM hOpPMUPOBAHNA NMPABOBOMN FOCYy4aPCTBEHHOCTU ABNAETCA
BbICOKWUI YPOBEHb Pa3BUTUS 9KOHOMUKM CTPaHbl U MaTepuanbHas obecrne4yeHHOCTb
HaceneHus. B 6enHON CTpaHe, Ha HU3KOM YPOBHE 3KOHOMUYECKOro Pa3BUTUS
HEBO3MO>XXHO MOCTPOEHMe NPaBoBOro rocyaapcTeal49]1. Pa3BnTas 3KOHOMUKA,
MaTepuasibHbIN OOCTATOK Y HAaCeNeHUA U HOpMaJlbHble COLManbHO-bbITOBLIE YCI0BUS
nogen cnyxat 6a3on ana pasBuTUa obLen KynbTypbl HApoda U CNocobCcTBYOT
CTAHOBJIEHMIO FpaXkAaHCKoOro obuiecTsa U hopMMpPOBaHMIO NMPaBOBON
rocyapCTBEHHOCTM.

OCHOBOW rpa>kgaHcKoro obuiectBa ABAAIOTCA: COBCTBEHHOCTb (MMYLLECTBO), TPYA U
CeMbH.

11. BHeWwHUn 1 BHYTPEHHNI CyBepeHnTeT rocygapcrtea. CyBepeHUTET 03Ha4aeT, 4To
IOPUCOANKLNA roCcyaapCcTBa PacnpoCcTpaHAeTCa Ha BCHO ero TeppUTOpPUIO N Ha BCeX
noaen, NPoOXXMBaKLWKMX Ha 3TON TepputTopun. B cnny cysepeHnTeTa rocyapcTeo
obnapaeT NpaBoOM yCTaHaB/MBaTb CBA3W C APYrMMK rocygapcTBaMu, 3alumwaThb U



peann3oBbiBaTb CBOUN NHTepeChI[50]2.

FoCynapCTBEHHbIN CyBEPEHUTET HaMpaBJ/ieH Ha 3alMTy eAUHCTBA N HEAENMMOCTN
TeppUTOpPUN, HEMPUKOCHOBEHHOCTU TEPPUTOPMAbHBIX FPAHUL, N HEBMELLATENbLCTBA BO
BHYTpeHHMe aena. Ecnm Kakoe-To MHOCTPaHHOE rocyAapCcTBO UM BHELLUHSS CMia
6e3HaKa3aHHO HapyLlaeT rpaHnLbl JaHHOIO rocyAapCTBa UK 3acTaBNseT ero
pyKoBOAMTENEN NMPUHATL pPeLleHne, He oTBeYalllee HalnoHalbHBIM MHTEpecam ero
Hapoda, TO MOXHO FrOBOPUTbL O HAPYLLUEHUN €ro CyBepeHnTeTa. A 3TO SBHbIA MPU3HAK
cnabocTu gaHHOro rocynapcTea.

Pa3nnyaeTcs CyBepeHUTET BHYTPEHHUI U BHELWWHUIA. BHYTPEHHUI CYyBEPEHUTET - 3TO
npaBoO M NOJIHOMOYMSI NOBeNieBaTb BCEM U Nt0AbMU, 0BMTaOWMMN Ha HAaUMOHaIbHOWN
TEPPUTOPUN, KaK FparKJaHaMn AaHHOIO rocygapcTBa, Tak U HerpakaaHaMmu. BHewHun
CyBepeHuTeT npun3BaH obecnevynTb TEPPUTOPUABbHYIO LLENOCTHOCTb U
HeBMeLLaTeNIbCTBO BHELLUHUX CWU1 BO BHYTPEHHME Aena CTPaHbl.

12. B3anMHasi 0TBETCTBEHHOCTb IFpakaHWHa 1 rocyapcTBa. ITOT NPUHUMM BbiparkaeT
HPaBCTBEHHbIE HaYasla B OTHOLLEHUSX MeX Y rocyapCTBOM Kak HoCUTenem
NONNTUYECKOWN BNIACTM N FrPaXKAaHUHOM Kak y4aCTHMKOM ee ocyllecTBieHns[51]1.
FoCynapcTBO NyTEM U3NaHMS 3aKOHOB 6epeT Ha cebsi KOHKpeTHble 0ba3aTeNbCTBA
nepeg rpakgaHamu, obWecTBEHHbIMY OpraHn3aumsaMn, GpYrumMm rocyiapCcTBamm 1 BCEM
MeXayHapoOHbIM coobuiecTBOM. He MeHee Ba)KHa OTBETCTBEHHOCTb nepepn 06LecTBoM
N rocyapcTBOM.

Takum obpa3om, NpaBoOBOE MOJIOXKEHNE N B3aMMOOTHOLLIEHNS BCeX CybbekToB
obLecTBeHHON, MOINTUYECKON N FOCYAAaPCTBEHHOW XXN3HU A0/KHbI ObITb YEeTKO
onpeneneHbl MPaBOBbIMU 3aKOHAMU, 3alLMLLEHbI N FAapaHTUPOBaHbl BCEN KOHCTPYKLMEN
NMpPaBOBON roCyAapCcTBEHHOCTU. ECnn npaBoBoe Nono)keHmne xots 6ol ogHOro cybbekTa
He onpeneneHo nan onpeesieHo He 4eTKO, TO 3TO CO34aeT noJje Ana 3noynoTpedneHun,
NFHOPUPOBAHMA NPaBOBbIX HaYarl.

2.2.MpaBoBoOe rocyaapCcTrBo U BEpXOBEHCTBO Npasa:
npo6nemMmbl peanusauumm

Kak n3BecTHo, OKTpPMHA NPaBoOBOro rocyfapcTBa N BEpXOBEHCTBa Npasa - 3TO ABe
KOHLenumnun, Bblpa>katowme GyHKLMIO NpaBa No npeonosaeHmnto nyban4yHoro n 4acTHoro
npouseosia n 3noynoTpedbneHnin. NMosaBUBLLUUCH eLle Y aHTUYHbIX KJ1aCCUKOB, B
TeopeTn4eckmm obopoT NOHATMA "NpaBoBOE roCyAapcTBO" 1 "BEPXOBEHCTBO NpaBa”



BOLLJIN B pa3Hoe BpeMsA. TepMuH "npaBoBoe rocynapcTBo” Bnepsble ynoTpebneH B
paboTe K. Benbkepa, 3aTeM KOHLENUMSA NPaBoOBOro rocygapcrea bbina
KOHKpeTu3snposaHa P. poH Monem, K. JIokkoMm, XK. XK. Pycco, a TakxXe B Teopumn
obuwecTBeHHOro gorosopa, ocobeHHo NogpobHO B NCCef0BaHNAX HEMELKNX YYEHbIX.
foBopsa 06 noee NpaBoOBOro rocygapcTea, pasyMmeeTcs, cnenyet oTMeTUTb paboTel U.
KaHTa, cchopmynmpoBasLLero ee gunocopckyto (AyXoBHY0) ocHoBy. CaM TepMuH
MOSIBUJICA B pe3y/ibTaTe npexxae BCcero Hemeukoro csosoobpa3zoBaHus (der Rechtsstaat)
1N BNnocnencTeunm Oblsl BKIOYEH BO MHOIMME KOHCTUTYLIMOHHO-MPaBOBbIE aKTbl B BUAeE
npuHuuna v Hopmbl. Cpean pycCKuUxX npasoBenoB, 3aHMMaBLUMXCA UCCnenoBaHUAMN
rMpaBoOBOro rocygapcTea, Ha3zoseM B.M. NecceHa, A.C. Anekceesa, H.W. ManneHko, ®.0.
KokowwnHa, C.A. KoTnsapesckoro. B.M. 'ecceH, HanpuMmep, cynTan rocyaapcTeo
NMpaBoOBbIM, €CJ/IN OHO «B CBOEW AeATEeNIbHOCTU, B OCYLLECTB/IEHUN NMPaBUTENbCTBEHHbIX U
cynebHbiX QYyHKLMIN CBA3aHO 1 OFPaHNYeHO NpPaBoM, CTOUT Had NPaBoOM, a HE BHE U He
noa HUM»[52]1.

TepMUH «BepxoBeHCTBO NpaBa» (Rule of Law), Hao6opoT, n3HavyasibHO NOSABUJICS HE B
Hay4HbIX TpyAaX, @ B aHMIMNCKUX NpaBOBbIX AOKyMeHTax. lNMpoun3owno 3to B XVII B., 1
TOJIbKO MOTOM MAes BEPXOBEHCTBA Npasa NnoJjly4ymsa CBoe pa3BuUTUE B OPUANYECKON
Hayke. [epBbIM N Hanbosee aBTOPUTETHBLIM aBTOPOM aHIJIOCAaKCOHCKOW OOKTPUHbI
BEpPXOBEHCTBa Npasa npusHaeTtca A.B. Jancn.

Oba NoHATKSA - U «NpPaBOBOE roCyfapCTBO», U «BEPXOBEHCTBO NpaBa» XOPOLLUO N3BECTHbI
N lopucTaMm, n Hecneuymannctam[53]2. HecmMoTps Ha 3TO, Kak HM MapafoKcanabHO, AaTb
3TaJlIoOHHbIe (beccnopHble) onpeaeneHnsa 3TuX TEPMUHOB, KOTOpble BKOYaan 6l B cebs
BCE MX 3HAYEHMNSA N SKBMBAJIEHTbI B Pa3HbIX A3blKax, 04eHb CJI0XKHO. MNonbiTaemMcsa BCe Xe
cAenaTb 3TO C NOMOLLbIO Hanbonee pacnpPoCTpPaHEHHOr0 B HAY4YHOW inTepaType MeToda
- ONNCaHUA UX XapPaKTEPUCTUK (KaK PopMaibHbIX, TaK U COAep>XaTesibHbIX).

CNo>XXHOCTW, BO3HUKAOLWME MPU YCTAHOBAEHUN YETKUX AeddUHULMIA nccrenyemMbim
ob6beKkTaM, HEBOJ/IbHO MOPOXXAAIOT aHAIOrMIO C MNOMbITKAMM AaTb onpeaeneHne Takum
MaCLUTAbHbIM ABNEHUAM, Kak, HanpuMmep, Bor. MoXKHO CKa3aTbk, YTO B 3TOM CMbICJI€ OHU
ornpeaeneHHo CX0XXW: MOoHATNE «Bbor» TakXXe aKTUBHO UCMOJIb3yeTCs, ABNAETCA B CBOEN
chepe BCeoObEMIIOWMM N 03HAYAET HEKYIO CBEPXbECTECTBEHHYIO CYLLIHOCTb,
BbICTYMatoLYyt0 06 bEKTOM NMOKJIOHEHUS U UCTOYHMKOM bBrara.

Kak OCHOBHbIE XPUCTUAHCKME KOHEeCCUmn cxoasTcs B 06 mMx Bonpocax noHMMaHus bora,
TakK 1 60NbLWNHCTBO IOPMUCTOB HALLJIM KOHCEHCYC MO OCHOBHbLIM XapakTepuCcTUKam
NMpPaBOBOIro rocyNapCcTBa U BEPXOBEHCTBA MNpaBa.



AHanorunio ¢ 60>)KeCTBEHHOCTbIO YCUIMBAET XPECTOMATUINHOE BbiCKa3blBaHME
aHrnumnckoro cyabn 3. Koka (Case of Prohibitions, 1607 r.): «Koposab He O0/1XKeH
MOOYNHATBLCSA KakoMy-1nbo nnuy, HO AO/IKEH MOAYNHATBLCA bory n 3akoHy»[54]1.

Bonnowanck Ha NpakTuKe, 3TKU NPUHUWNBLI MOKasanu cebs ogHMMK U3 Hanbonee
CyLWeCTBEHHbIX KOHKYPEHTHbIX NPenMyLLecTB B COPEBHOBaHNN IOPUCAUKLUMA. [ToBbILLas
3(p(PEeKTUBHOCTbL MPaABOBOro peryjnpoBaHns, cnocobCcTBya PYHKLNOHMPOBAHUIO
rocyfapCTBEHHbIX MHCTUTYTOB N pacLlUUpAs BO3MOXXHOCTW OJ19 caMmopeann3saunm
NINYHOCTWN, 3HAYEHNE KOTOPOWN B COBPEMEHHOM 06LLECTBE HEYKJIOHHO BO3pacTaeT, 3Tu
MPUHLMMNbI YCUINBAKOT KOHKYPEHTOCNOCOOHOCTb CTpaH B rnobasbHOM eCTEeCTBEHHOM
oTbope[55]2.

CTpaHbl, NepBbIMX Ha4YaBLUME PEeasIN30BbIBAaTb Ha NMPAaKTMKe NPUHLWMbI MPaBOBOro
rocynapcTBa 1 BEpXOBEHCTBa Mpasa, CTanau Ans Apyrux rocygapcts obpasuamu ans
noapakaHus. O4HaKo MaccoBO€ 3aUMCTBOBAHNE AAHHbIX MPUHLWMOB B Pa3/INYHbIX
npaBonopsiakax B psge ciyyaeB 06epHynoCh NNLb «MPaBoOBO» MUMUKPUEN, KOraa
KOMMPYEeTCS TOJIbKO BHELUHAA (hopMa, a CoAep)XXaHUe 0CTaeTCs NpexxHUM[56]3. B HaleMm
CJZly4ae NpaBoOBOe roCyaapCTBO U BEPXOBEHCTBO NpaBa MHOTAa NOAMEHSOTCS C TOYKMN
3pEeHNA NAEOSIOrn, MOJINTUKMK, NMPaBa BEPXOBEHCTBOM NOCPEACTBOM NpaBa (MK 3aKOHa).

<<|_|paBOBaFI>> MNMUNKPUNA CBOWNCTBEHHa MOJMLUENCKNM rocygapctesaM, KOTOpPble, B OTJIn4mne
OT NpPaBOBbIX, OCHOBaAHbI Ha MOCTYJIaTe «LeJib OofNnpaBiblBaeT CpenctBa».

NNpaBoBas MUMUKPUSA MPUHOCUT TEM, KTO €e UCMNOJIb3yeT, onpeaesieHHble naoabl, 04HaKo
He MeHfieT UX CyTW, Tak Kak popMasibHOe NPOoBO3ralleHne NPpUHLMNOB NPaBoOBOro
rocyiapCTBa M BEPXOBEHCTBA MpaBa He 03Ha4yaeT UX YCNeLwwHoro NnpMMeHeHns Ha
npakTukKe n He NpubnmxaeT COOTBETCTBYIOLLYIO OPUCANKLUIO K 0bpa3uy ans
noapa>kaHmna[s5711.

OQHAKO HeJsb3 UCKJI0YaTb, YTO HAa KAKOM-TO 3Tarne obLecTBEeHHOro pa3BUTUS NpPaBoBoe
rocyapcTBO Y BEPXOBEHCTBO NpaBa Y>XXe He cMoryT obecneynTb peasm3yoLlmnm nx
rocyapcTBaM CTOJIb SIBHblE€ KOHKYPEHTHbIE NMpenMyLlecTBa. Torga BO3MOXHO
nosiBNeHne 1 HoBbIX 06Pa3LLOB A1 MoApa KaHUs.

Ka>xaoe 13 Ha3BaHHbIX KOHKYPEHTHbIX NMpenMyLLecTB ANOCTOMHO CaMOCTOATE/IbHOr0
CNCTeMHOro nccnenoBaHmMA, ogHakKo cpean 3TxX CoOCTaBNAKLWNX OTAEJIbHO CTONT
BblOEJINTb NMPaBOBYIO CBOﬁO,EI,y mHOnBMAyyMma, rapaHTNpyrowyro LWWMpokKne BO3MOXXHOCTHU
ona caMmopeaindaunnn JIMHHOCTU N Pa3BUTUA HYaCTHbIX UHUUWNATUB (BkNOYas CBO60,EI,y
npeanpuHnNMMaTesIbCTBa O6U.I,€CTB€HHyI'O aKTUBHOCTb).



Ecnn Ha npeablaywinx sTanax obLweCcTBEHHOro pa3BUTUS HOPMOW CYUTaNlaCb CKOpee
HecBoboaa, 4em ceobofa, TO Ha CEerogHALWHNA OEeHb OCHOBHOM LeNblo NOAJIMHHOIO
MpaBOBOIro rocygapcTBa aBnseTca obecneyeHne BepXxoBEHCTBa NpaB 1 ceobon
yenioBeKa, UX peasibHas, a He geknapupyemMas 3awmnTal58]2. CoBpeMeHHble NpaBoBOe
rocyaapCcTBO M BEPXOBEHCTBO NMpaBa TpyAaHo cebe npeacTtasnTb 6e€3 npaBoBon cBoboabI
(Npn pa3yMHbIX ee orpaHNYeHunsaXx).

NMpaBOBOMY roCcyaapCTBY M BEPXOBEHCTBY NpaBa NPUCYLLM OnNpenesnieHHble
XapakKTepUCTUKN (Kak popMabHble, TaK U COAEep KaTesbHble), KOTOPbIe CO34al0T 3TU
MOHATUA U HANOJIHAKT UX CMbICNIOM. MPUHLKMNBLI NPAaBOBOIro rocygapcTBa N BEPXOBEHCTBA
nMpaBa COCTOAT U3 MHOXXECTBA KOHCTUTYLIMOHHO-MPAaBOBbIX CyOnpMHLNNOB, @ UMEHHO[59]
3:

- OpNanNYecKoe paBeHCTBO rpaxkaaH nepen 3aKOHOM U CyZlOM, YBakKeHne OOCTOMHCTBA
JINMHOCTW, rapaHTUA 1 3aWmMTa Nnpas 1 cBobo YenoBeka N rpa)kaaHMHa Ha YPOBHe
MeXXAYHapOoOHbIX CTaHAapPTOB;

- NpaBoBaAd ornpeneneHHoCTb, B HaCTHOCTWM YCTaHOBJ1IEHNE U MNMPUBIEHEHNE K
lOpI/ID,I/I‘-IECKOVI OTBETCTBEHHOCTWUN B COOTBETCTBUN C OI'Iy61'II/IKOBaHHbIM n 4eTKo
ornpepneneHHbIM 3aKOHOM;,

- 3anpeT nNpuaaBaTb 06pPaTHYO CUY 3aKOHaAM, YXYALLAOLWNUM NOJIOXKEHME YEeSIOBEKA U
rpa>kaaHuHa;

- OCYLECTBJIEHME FOCYapCTBEHHOW BACTU TO/IbKO Ha OCHOBE KOHCTUTYLIMM N 3aKOHOB,
¢opManbHO U MaTepPUasIbHO el COOTBETCTBYHOLLNX U UMEIOLLIUX CBOUM NPUOPUTETOM
npaBa 1 cBoboabl YeNnoBeKa U rpakaaHuHa;

- PaAUMNOHaJIbHOCTb MpWn ocyLecTBJIEHNN Focy,ﬂ,apCTBeHHOﬁ BJ/1aCTW,

- HE3aBUCUMOCTb U 3PPEKTUBHOCTb CyaebHon cuctemMbl, obecnevymBatollen 3awnTy npas
n ceobon YenoBeka M rpakaaHuHa, a TakXXe NoJINTUYECKYI0 KOHKYPEHLWIO;

- OOCTYMHOCTb U 3(p(PeKTUBHOCTb CUCTEMbI MPABOOXPAaHNTESIbHbIX OPraHoOB.

MNepeyvyeHb CybrnpUHUNNOB B HAy4YHOW NUTepaType BapbUpyeTCs, HO B LEJIOM
noapasyMeBalOTCA OAHN U Te )Ke 3/1IEMEHTbI. BaXKHENLLINM 3N1E€MEHTOM YKa3aHHbIX
NPUHLMNOB SIBASIETCA NpeaocTaBsieHne rpa)kagaHam 3peKTUBHON CyaebHOoN 3alnThI,
BKJItOYaloLWen B cebs BO3MOXXHOCTb 06paTunTbhCA B cyq € TpeboBaHmeM 06 oTMeHe,
N3MEHEHNN NN HEMPUMEHEHUN MEpP NN PELLUEHU roCyfapCTBEHHbIX OPraHoB U
JOJIKHOCTHbIX NU[60]1. Takum o6pa3oM, NpaBOBOE FOCY4apPCTBO M BEPXOBEHCTBO NpaBa



CMocobHbI pa3BMBaTbLCA NNLb MPU YCJIOBUW, YTO Ka)KAOMY YEJIOBEKY MpenocTaB/eH
3(pPEKTUBHBIN NHCTPYMEHT 60pbbbl C Mpon3BosioM Ny6anYHOM BNaCTW.

YT06bl NpnaaTb CcyaebHbIM pelleHnsm asTopuTeT, Heobxoammo aobutbcsa Toro, 4Tobbl y
rpa><gaH He BO3HMKaJZI0 COMHEHNI B TOM, YTO Ha Cy[ OKa3blBaeTCs Kakoe-nmbo BHellHee
hasneHmne, ocobeHHO CO CTOPOHbI UCMOTHUTENbHON BAIACTU.

MpUHLMNBLI NPaBOBOro rocygapcTea U BEpXOBEHCTBA Npasa noapa3syMeBatoT, 4TO
nybnmn4yHasa Bnactb 06593aHa pyKOBOACTBOBATbLCA MPAaBMIOM COPAa3MEPHOCTH,
ANOCTaTOYHOCTU M NpeackasyeMoCcTu CBOUX AENCTBUNX (B TOM Yucie NnpuHUmMnamm
YCTONYMBOCTU U onpeneneHHOCTU NPaBoBOro perysinpoBaHns, paumoHasbHOCTU NMpu
ocyLulecTBJIeHUN rocyfapcTBeHHoM BnacTun)[61]1. B yacTHoCcTU, nybnnyHasa BnacTb
noJ/»KHa obecnevymBaTb COPa3MEPHOCTb MOJIb3bl U Bpeaa, HAaHeCeHHOro obwecTBy ero
DENCTBNAMU, N HE MPUYNHATL Bped 6onblini, 4em 3To Heobxoammo. Tak, Hanpumep,
n36bITOYHOE NpaBoOBOE peryampoBaHne He cNocobCcTByeT pa3BUTUIO MPaBOBOIro
rocyfapcCTBa U BEPXOBEHCTBa MpaBa, NOCKOJIbKY Ype3MepHoe KOJINYeCTBO
MaTepuasibHbIX N 3arMyTaHHOCTb NpoueccyasibHbIX HOPM, HECOMHEHHO, YC/IOXKHSAIOT
IOPUONYECKYIO 3aLLUTY NMpaB YenoBekKa U rpaKgaHnHal(62]2.

MpUHUWMBI NPaBOBOro rocygapcTBa N BEPXOBEHCTBA NpaBa npegnosiaratT, 4To
KOHCTUTYUMS (a Npu ee oTCYTCTBUK - Ba30Bble KOHCTUTYLMOHHbIE MPUHLUMbI N
LLleHHOCTN) AoJKHa 6bITb HageneHa HanpasasoLWen cunon, T.e. nobble
3aKOHOOaTeNbHble pelleHns, ocobeHHo B cpepe npas 1 ceoboa, cienayeT NPUHUMATD,
4YEeTKO 0CO3HaBas, Kakne MMeHHO KOHCTUTYLIMOHHbIE LLeNN OHW NpecsenytoT, Ha
peann3aumio Kaknx KOHCTUTYLUOHHbIX LLleHHOCTen (HOPM, MPUHLMMNOB) OHN HanpaBJEHbI
[63]13. 3TO NO3BOUT NPUBECTUN KOHCTUTYLMIO B HOPMATUBHOE COCTOSIHUE U NpuaaTb en
obsA3aTenbHy0 Cuay ona 3akoHogaTens. Pedb ngeTt He 0 BBEAEHUWN NpeaBapuTenbHOro
KOHCTUTYLUMOHHOIr0 KOHTPOSA, @ 0 NpuaaHnun encTBUAM 3aKoHodaTens
KOHCTUTYLMOHHOW OCMbICIEHHOCTMN.

KOHCTUTYLMA He O0JIXKHa pacCMaTpPUBaATLCA Kak D,EKJ'IapaTI/IBHbH;I nin paMO‘-leII‘/'I
OOKYMEHT, MMELNA HAaCTONbKO rmbkune nporpamMmMHsblie LeJin, 4TO Nnog HUX MOXKXHO
noaoBecTun nobble NMPUHATbIE 3aKOHbI.

3akoHogaTeNb AO/KEH YeTKo cebe npeacTaBnsaTb: 1) Ha KaKUX MOJIOXKEHUNAX
KOHCTUTYUUn 6asnpyeTca npenlaraemMmoe nM nNpaBoBOE PerynpoBaHme; 2) Kakmx
WMEHHO KOHCTUTYLIMOHHLIX Llesien MOXXHO ByaeT fobnTbCsa C NMOMOLLLIO KOHKPETHOr o
3aKOHa; 3) Kakas HacyuwHasa coumanbHaa NoTpebHOCTb nMeeTCa A1 TAaKOro npaBoBoOro
perynupoBsaHus; 4) copasMepHO /N COOTBETCTBYIOLLEe 3aKOHo4aTesIbHOe peLleHue



npecnenyemMomn KOHCTUTYLMOHHOW uenn.

MacwTab NoHATUIN «NpaBOBOE rocyAapCTBO» U «BEPXOBEHCTBO NpaBa» NOCTOSHHO
BO3pacTaeT, B pe3y/ibTaTe B YAC/IE €ro XapakTepPUCTUK OKa3biBalOTCA U Apyrue
3HaYUTEsNIbHbIE KaTeropmn, Takne Kak «a4eMoKpaTUsS» U «4eMOKPaTUYECKU NMpoLLeccs.
O4eBUAHO, YTO MPUHLMMbI MPaABOBOIro roCcy4apcTBa N BEPXOBEHCTBA NpaBa Haxo4saTCSA B
TECHOW B3aMMOCBA3M C NMPUHLUMOM AEMOKPAaTUYECKOro rocy1apcTea, YTo, C OA4HOW
CTOPOHbI, MO3BONAET UM AOMNONHATbL APYr APYra, a C APYron - NopoXKAaeT NMpoTUBopeyns
Mexay NPUHLMNOM AEMOKPATUN U «TMPaBJ/IEHNEM Cyael» KaK NPosB/IeHMEM OQHOI0o 13
3/1eMeHTOB NPaBOBOIro rocygapcTBa U BEPXOBEHCTBA npaBal64]1. Tak)xe 04eBUAHO, YTO
NOAJIMHHO HE3aBUCUMbIN Cyd Kak HEOOXOAMMBIN 3/1eMEHT NMPaBOBOro rocyaapcTaBa U
BEPXOBEHCTBa NPaBa MOXET CYLLEeCTBOBaTb TOJIbLKO B 1IEMOKPATMYECKOM rocyapcTBe.
Ons peannsaumm NPUHLMMNOB NPABOBOro rocyAapcTBa U BEPXOBEHCTBA NMpaBa XXW3HEHHO
HeobXoANMbl TaKUEe 3/IEMEHTbI EMOKPATUYECKOro rocy4apcTBa, Kak NoJIMTUYECKUN
NAPaInU3M N NONUTUYECKAs KOHKYPEeHL S, MOCKOJIbKY OHW CMOCOBCTBYIOT pacLUMpPeHNto
npaB 1 cBobof, a TakXe YCTaHOBJIEHNIO 3DEKTUBHONO KOHTPOJIS 38 AEATENbHOCTbIO
rocyoapCTBEHHbIX OPraHoB.

be3 nemMokpaTum HEBO3MOXXHO obecneynTb AOBEPUE K rOCyAapCTBY U NMpaBy CO CTOPOHbI
obuwecTBa (B 0cobeHHOCTN B chepe npaBocyamns), a 6e3 Takoro AoBepms CNoXXKHO cebe
npeacTaBuUTb CaMo CylleCTBOBaHME NPaBOBOro rocygapcTBa U BEPXOBEHCTBA npaBal65]
2.

OTMEeTUM, 4TO pacCMaTpUBaAEMble NPUHLMWMNbLI APYr ANA Apyra BroJjiHeE MOryT CYMTaTbCH
cybnpuHumnamm. Tak, NOCKOJIbKY NpaBOBOE rocy4apCcTBO CaMoO MoAgYNHSAETCA
onpenesieHHOMY NMPaBOMOPSAAKY, OrpaHn4YnBas cebs HopMaMm 3aKoHa, B TOM Yuce
HOpPMaMK O NMpaBax rpakgaH, emy nNpucylle BEpXOBEHCTBO NpaBa. DTO npearnonaraeT
npu3HaHWe Toro akTa, YTO NMPaBoO CBS3bIBAET OpraHmM3aumio 1 pyHKLNOHMPOBaHME BCEX
roCcy4apCTBEHHbIX MHCTUTYTOB.

OcHoBY NpaBoBOro rocygapcrea B Poccum chopmupytoT bonee fgecatn ctaten
KoHcTuTyuum P®. B ¢cT. 1 OCHOBHOIro 3akoHa 04HOMN N3 OCHOBHBbIX €ro uesien 3asaBj1eHo
yCTaHOBJIeHNEe NPaBOBOro rocyaapcrea. AHanuU3 peanansaunv npuHUMnNa npasoBoro
rocygapcTtea TpebyeT obpalleHns K npaBoBbiM NO3numaM KoHCTUTyuUmnoHHoro Cyna PO,
KOTOPbIN B CBOEW NMPaBoONpPUMEHNTE/IbHOW NPaKTUKe KOCBEHHO NN HanpsaMyto gaeTt
WHTepnpeTaumnio yKa3daHHOro NnpuHumMna, onpeaensaeT ero 3J;ieMeHTbl 1 B3aUMOCBA3b C
ApyrumMum 6a3oBbIMU NPUHLMNAMMU.



K HacToswemy MmoMeHTY CyZloM COo31aH COOCTBEHHbIN IOpUANYECKUA NOPTPET NPaBOBOIro
rocyiapcTBa, OTPa>KeHHbIN BO MHOXKECTBEe LOKYMEeHTOB, NPUHATbLIX KC P® (TosIbKO
rnoctaHoBsieHUin okono 200). NMpasoBblie No3nunn KoHcTuTtyynoHHoro Cyga PO, B
KOTOpPbIX pacKpbiBaeTCs NOHATUE «MPaBOBOE roCcynapCTBO», MOXXHO pa3aesinTb Ha
HECKOJIbKO YCNIOBHbIX 6/710K0OB, B YaCTHOCTU[66]1:

1) B3rnsabl Cyna Ha NpaBoBOE roCylapcTBO, €ro Lesn, COCTAaBHbIE 3/IEMEHThI U
OCHOBHbI€ XapaKTEPUCTUKN;

2) MO3ULUK, B KOTOPbIX PacKpbliBaeTCsA B3aMMOCBA3b NpaB 1 cBoboa YenoBeka u
rpa)kZiaHMHa C NPUHLWMOM NPaBOBOrO roCyAapCcTBa, YTO CNpaBenJINBO, MOCKObKY
NpPaBOBOE roCyAapCTBO ABASETCSH MHCTPYMEHTOM 3 EKTUBHON peannsaumm JNYHOCTMN.
CnenoBaTesIbHO, KOHCTUTYLMOHHbIA MPUOPUTET JIMYHOCTU BO €€ B3aMMOOTHOLLEHUAX C
rocy4apCTBOM O4YEBUJEH;

3) ocoboe 3Ha4veHue, KoTopoe KOHCTUTYUNOHHbIN Cya PO npnaaeT npuHLMNam
npasocyans n cynebHonm 3awnTbl Npas 1 cBobo HYenoBeka N rpa)kgaHnHa npu
PaCcKpbITUM XapaKTEPUCTUK MPaBOBOro rocynapcTBa;

4) oTpakeHne xapakTepuCTMK NMPaBoOBOro rocyaapcTBa NPy ONMMCaHMN NOJINTUYECKOWN
CUCTEMbI U OpraHu3aLUunM BJacTN Ha YPOBHe Kak Bceln Poccuu, Tak n ee cybbeKTOB;

5) oueHKa HEKOTOPbIX PUHAHCOBO-3KOHOMUYECKNX BOMPOCOB, KOTOPYIO
KOHCTUTYLUMOHHbIM Cya PO fnaeTt 4epes Npm3My NpuHLMNa NpaBoBOro rocynapcTsa;

6) uenbin psg TpeboBaHUI K cpeacTBaM K cnocobam NPaBOBOro PerynpoBaHuns, Takxe
BblBeleHHbIX Cy10M 13 MPUHLMUMNA NPAaBOBOro rocyAapcTBa, B YaCTHOCTY obpalleHHbIe K
3aKoHopaTento TpeboBaHMs onpenesieHHOCTN, AICHOCTU, HeABYCMbIC/IEHHOCTW NPAaBOBOW
HOPMbI 1 €e COrJlaCoBaHHOCTU C CUCTEMOI AEeNCTBYIOLEro NPaBoBOro peryanpoBaHus.

OTpaBad posmykHoe ycunmam KoHcTtuTtyumoHHoro Cyna PO B 3TOM HanpaB/ieHUN, Hago
3aMeTuTb, 4TOo Cya, "ucnpasnaa" CBOMMU peleHUAMU 3aKOHbI (MpunaaBas nx
conep>XaHUto TOT KOHCTUTYLUOHHbBIA CMbICJ1, KOTOPbIW OH CHUTAET NpaBuJibHbIM C TOYKU
3peHnsa KoHCcTuTyumm P®), no onpeneneHnto He B COCTOAHUN NOJIHOLLEHHO 3aMeHUTb
CBOVM TOJIKOBaHMEM 3aKOHOAATes/IbHOe perysimpoBaHue.

B pe3sysibTaTe B OTAEJIbHbIX C/ly4asax Takoe TOJIKOBaHME 3aKOHOB MOXXET Bbl3biBaTb
MpPaBOBYIO HEOMNpPEOEeNEeHHOCTb, MPOTUB KOTOPON, Kak BblN10 MOKa3aHo, MOCTOSAHHO
BbICTynaeT caM KOHCTUTYLUMOHHbIN Cyn,.



SAKNIOYEHUE

PaccMmoTpeB B KypcoBon paboTe noHATUE, NpMpoay 1 NPpU3HaKM NpaBoBOro rocygapcTBa,
MOXXHO caenaTb paj BbIBOAOB. [1o4 NpaBoBbIM rOCYyAapCTBOM criefyeT NoHUMaTb
OCHOBaHHYI0 Ha npase )opMy OpraHmsaunm n 4eaTenbHOCTU NyBANYHO-MONNTNYECKON
BJ1IACTV U NpaBoOBYO (POPMY B3aMMOOTHOLLUEHUIA OPraHOB BAACTU C MHAUBMAAMWN KaK
cybbekTamum npasa.

Cama OOKTpMHa O co34aHuUM NPaBOBOro rocyfapcTBa 3apoamnsiack A40CTAaTOYHO AABHO,
0LHaKOo NOoJIHOEe npeacTassieHne 0 HeM ChOpMMPOBASIOCH NNLWLb B NMepnos CTaHOBJIEHUSA
Oyp>Kya3Horo obuiecTBa, Ha (poHe yBeIMYeHUA pocTa KPUTUKKN heosiasibHOro Npon3Bona
n 6e33aKoHMSA, B TOT MOMEHT, Korga ocy>aeHuto noasepriace 6€30TBeTCTBEHHOCTb
OpraHoB BJlaCTU nepen obuecTBoM. KoOHLEeNUMs npaBoBOro rocygapcTea CBOeW Leblo
nMmeeT 1 3awnTy cBoboabl TMYHOCTU. MNPU3HAKOB NPaBOBOIro rocyaapcTBa AOCTAaTOYHO
MHOr0, HO Hanbosee BaXXKHbIMU Cpean HUX ABMAIOTCA Takne, Kak: BEepXOBEHCTBO NpaBsa,
BEpPXOBEHCTBO 3aKOHa, pa3aesieHne BnacTen, B3auMHble npasa U 06593aHHOCTH
rocyfapcTBa N JIMYHOCTU. Ha3BaHHbIE NPU3HaKN rocyfapcTBa, peajiM3oBaHHbIE B
NOBCEOHEBHOM ero Xun3sHenesaTe/lbHOCTU, NMO3BOJIAIOT XapakTepn3oBaTb rOCYy4apCcTBO Kak
npaBoOBOe, a TakKXe CrnocobCcTBYIOT Cco3aaHMI0 Hanbonee a(pPeKTUBHbLIX YCI0BUN ANA
peannsaumm cBoboabl MTMYHOCTW.

Kpome Toro, CywHOCTb NPaBOBOIro rocyapcTBa Bblpa)kaeTCa B CO34aHUN KOMMIeKca
WHCTUTYUWOHAJIbHbIX 1 (hPOPMasibHO-IOPUANYECKUX FapaHTUN, HanpaBIeHHbIX Ha 3aWnTy
Ba)XkKHenLWunx npas 1 csobon, npuHagnexawmx rpakgaHam: cobCTBEHHOCTH,
CaMOCTOSATEesSIbHOCTUN N paBHOW Mepbl cBOOOALI Npou3BoAuTeslen U noTpebutenen
coumnanbHbix 6nar. O6bemM rapaHTUPOBaAHHbLIX (HEOTHYY)XAAEMbIX) U MpaB 1 csobon,
[OJIKEH onpefensaThCa C y4eTOM 06BbeKTUBHbBIX BO3MOXHOCTEN obuiecTBa U X040M
obLecTBeHHOro Nnporpecca, ypoBHEM pa3BUTUSA 00 bEeKTUBHO CKJlaAblBatoLLerocs npasa.
Hopmbl, BbipaXkatowme Mmepy cBobobl, LO/KHbI ObITb 3a(PUKCUPOBAHbI B KOHCTUTYLUU U
3aKOHax.

CnepnyeT Nog4YepKHYTb, 4TO MHOrMe oTe4yeCcTBEeHHbIe y4eHble FOBOPSAT O NPaBOBOM
rocyfapcTee B COBpeMeHHOM Poccum, Kak 0 HEKOW yTOMNMYeCKOoW KaTeropuu,
noayepKMBas B3aUMOCBA3b NOHATUN «MPaBOBOE rocyfapCcTBO» N «BEPXOBEHCTBO MpaBa»,
yKa3blBasi Ha TO, YTO NPaBO U cenyvac HanpasJieHO Ha 3alNTy NHTEepPeCcoB ornpenesieHHbIX
cnoeB obLiecTBa, a AeMOKpaTUs, NpUcyLLas NpaBoBOMY rocynapcTBy, cerogHsa 6osblue
npe3loMNpyeTCs, HeXXeNn HaxoaAuT OTpakeHne B peasibHON XU3HU. APKUM NpMepomMm



CKa3aHHOro ABNAETCH MeHCMOHHaa pedopma, NpoBoAMMas B HacTosllee Bpems. A
AyMato, 4YTO CaMbIM NMpaBubHbIM BbI10 6bl NpoBeaeHMe 06LLEPOCCUNCKOro pedepeHayMa
no 3TOMY BOMNpPOCyY, a He cbop oT4eTOB OT rnaB cybbekToB Poccunckon depepaumn.

O4eBUAHO, YTO MPUHLMMbI MPABOBOro roCcy4apcTBa N BEPXOBEHCTBA NpaBa HaxoOsaTCS B
TECHOW B3aMMOCBA3M C MPUHLUIMOM OEMOKPAaTNYECKOro rocyaapcTsa, YTo, C O4HOWN
CTOPOHBI, MO3BOJISET UM OONONHATbL APYr ApYyra, a C APYromn - MopoXXAaeT NpoTMBOpeYuns
MexX Oy NPUHLMMNOM AEMOKPATUN U «TMPaBJIEHNEM Cyael» KaK NPosiBJIEHMEM OA4HOIo 13
3/1IeMeHTOB MNPaBOBOro rocy4apCcTBa N BEPXOBEHCTBA MNpaBka.
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